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ELECTION COMMISSION OF INDIA. 

New Delhi, the 18th March, 1991 
O.N. 60.—^in pursuance of section 106 of the Repre- 
sentntion of the People Act, 19.M (43 of 1951) the Elec¬ 
tion Commission hereby publishes the jiidsement of the 


High Court of Allahabad, Lucknow Bench, Lucknow dated 
15th February, 1991 in Election Petition No. 9 of 1990. 

[No. 82/UP-HP/»/90 (LKN)l 
COURT NO. 2 

C. M. Application No. 106fEj of 1990 

m RE : 

Election Petition No. 9 of 1990 
Rana Vir Singh ,, Petitioner. 

VERSUS 

Rudra Sen Chaudhari & 4 others ...Respondents. 
Ilon’ble S. Saghir Ahmad, L 

The petitioner by means of the present petition filed 
under the provisions of the Rep.-esentiition of People Act 
(hereinafter referred to as the Act) has challenged the elec¬ 
tion of respondent No. 1 is Member of Pailiament from 30, 
Kaiserganj Parliamentary Constituency In the general elec¬ 
tions held on 22nd November. 1989 of which the result was 
declared on 27th November. 1989 and the petitioner who 
r/as one of the contesting candidates, lost the election. 

The election has been nestioiied on several grounds In¬ 
cluding the ground relating to th© commi-ssion of various 
corrupt practices contemplate ' bv section 123 of the Act. 
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By order dated 13th February, 1990 notices of this elec¬ 
tion petition were required to be issued to the respondents 
and one of them, namely, respondent No. 1, put in appear¬ 
ance in this court on 11th April. 1S9C. Subsequently on 
16th May, 1990, he filed the present application, nameiy. 
Civil Misc. Application No. 106(,G) of 1990' under section 
86 read v/ith section 81(3) cd the Act for dismissing the 
Election Petition for non-compliance of the mandatoiy re¬ 
quirement of supplying a true copy of the election petition 
envisaged by section 81(3) of the Act. 

It has been set out in the application that a copy of the 
election netition was served on the respondent No. 1 by 
registered' post while another copy was received by the clerk 
of the counsel on 2nd May. 1990 and in both the copies 
the words “and compelled the voters to cast their votes on 
religious feelings” added by hand in paragraph 45(V) in the 
original election petition, have not been added. Respondent 
No. 1 made a further prayer in the application that during 
the pendency of the application, the copies of the election 
petition served upon him and which he had filed back in the 
court v/ith the said application, may be kept in a sealed 
cover. By order dated 16th May, 1990, both the copies of 
the election petition were directed to be kept in a sealed 
cover. 

Inspite of time having been allowed to the petitioner seve¬ 
ral times, objections to this application have not been filed. 

The sealed cover has been opene l in the presence of the 
counsel for the parties today. Both the copies of the elec¬ 
tion petition contained in sealed cover have been placed 
before me. Every page of the afore.-iaid copies has been sign¬ 
ed today by t!ie Bench Secretary (Sri Samsam Ali) so that 
these copies are not mixed up v/ith the other copies of the 
petition on the record. I have looked into the copies and 
have also seen the main petition. 

The words “and compelled the voters to cast their votes 
on religious feelings” are found added by hand in paragraph 
45(V) of the original petition but these words have not been 
added in either of the copies of the petition. 

The petitioner, it would be noticed, had challenged the 
election of respondent No. 1 on the ground, inter alia, that 
he alongwjth his workers and supporters had visited the 
houses of most of the Hindu voters with a brick in his hand 
and aroused the religious feelings of Hindus by indicating 
that the said brick was a sacred brick which was proposed 
to be used in the Ram lanamhiioorai Mandir at Ayodhya. 
This ground has been further stated in other paragraphs of 
the petition and it has been pleaded that the respondent 
aroused the religious sentiments and influenced the mind of 
/he Hindu voters and compelled them to cast votes by exer¬ 
cising undue influence and coercion. 

In para 45 of the petition in which reasonn have been 
set out for treating the election of re.spondent No. 1 as ille¬ 
gal and void, the aforesaid v/ords. nnmelv, “comnelled the\ 
voters to cast their votes on religious feelings” were added 
in ctanse (V) hv hand but, as pointed out earlier, those 
words were not added in the copies served on respondent 
No. 1. 

Clause (V) of nara 45 relates to the ground of corrimt 
practice r,f arousing .religious feelings and spreading com- 
munaT hatred which is a corrupt practice covered by section 
123("3A) while compelling a voter to cast his vote on reli¬ 
gious feelings would be a corrupt practice of undue influence 
cpptemnlfited bw section 123 ( 2 ) of the Act inasmuch as the 
cotp’-mFion nleaded by the petitioner would amount to an 
ipterferenee ip the free exerc’s-e of the electoral riaht 
which rvould also include the right to vote. It would thus 
Ue anuarept that in Clause (V) there was also a ground 
relating to the corruct practice of undue influence pleaded 
hv the netjtioner. 

The omission of the aforesaid words therefore, con.sfHute 
a material omission in the cony of the petition inasmuch as 
the ground relating to the nafore of corrunt practices pleaded 
in the original petition cannot be ssid to have been indicated 
in p.ara of the conie.s of the election petition sen'cd 

on the respondent No. 1. T.e.ornrd counsel for the petitioner, 
on lufiose behalf obiections to this annlication have not been 
filed, does not d/'spute this position. 


Section 81(3) ol the Act provides that, every election 
petition shall be accompanied by as many copies thereof as 
there are respondents mentioned in the petition and every 
such copy shall be attested by the petitioner under his own 
signature to be a true copy of the election petition. Section 
86 of the Act provides for the consequences of not com¬ 
plying with the provisions of section 81. It requires a court 
to dismiss an election petition which does not comply with 
the provisions of section 81, 82 or section 117 of the Act. 

Since I have found above that the copies of the election 
petition served on respondent No. 1 were not the true copies 
of the election petition, it cannot be said that the petitioner 
has complied with the requirements of section 81(3). Con¬ 
sequently, in obedience to ihe mandate contained in section 
86 of the Act, the petition is to be dismissed. 

Civil Misc. Application No. 106(E) of 1990 is, therefore, 
allowed and the election petition is dismissed with costs at the 
threshold under section 86 for non-compliance of the require¬ 
ments of section 81(3) of the A.ct, 

Sd/- 

S. Saghir Ahmad. 
15-2-1991. 

mfff. 61 .—afTfirflTcT ?rfarfTTT, 1951 

(l951 ^ 43 ) ^HITT 108 fTTfTT 

?lWt^ 1990 ^ fri-q?-q;r h. 4 tf 

7-2-91 ^ frtjfT 

(M? ^ I) 

[^. 82/^.T.-^t ^./l/90(gT5ir)] 
iTgT. 

O.N. 61.—In pursuance of section 106 of the Represen¬ 
tation of the People Act, 1951 (43 of 1951). the Election 
Commission hereby publishes the judgement of the High 
Court of AUahabad, Lucknow Bench, Lucknow dated 
7-2-1991 in Election Petition No. 4 of 1990. 

[No. 82lUP-HPi4l90(LKN)] 
L. H. FARQI, Under Secy. 

Civil Misc. Application No. 7(E) of 1990 
Civjl Misc. Application No. 33(E) of 1990 

Civil Misc. Application No. 34(E) of 1990 

Civil Misc, Application No. 36(E) of 1990 

CivU Misc. Application No. 47(E) of 1990' 

Civil Misc. Application No. 89(E) of 1990 

Civil Misc. Application No. 112(E) of 1990 

Civil Misc. Application No. 113fE) of 19.90 

Civil Miic. ^Application No. 114(E) of 1990 

Civil Misc. Application No. 151(E) of 1990 

Civil Misc. Application No. 21(E) of 1991 
In re ; 

ELECTION PETITION NOi 4 OF 1990 

Raj Mohan Gandhi ...Petitioner 

VERSUS 

Sri Rajiv Gandhi ...Respondent 

Hon’ble S. Saghir Ahmad, J, 

Election of the respondent, Sri Rajiv Gandhi, as a Mem¬ 
ber of Parliament from 25~Amethi Partliamenfary Consti 
tuency in the General Election held in 1989, has beer 
challenged by means of present petition by Shri Raj Mbhai 
Gandhi who was one of the contesting candidates and whe 
ultimately like other contesting candidates, lost the election, 

The election has been challenged on a number of ground;, 
including the grounds relating to the commission of the 
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corrupt practicej ot booth capturing, undue influence, bri¬ 
bery, use of National Symbols, incurring election expenses in 
excess of the I.u'ui prescribed under section 77 ot the Ke- 
presontatioii oi People Aci (heiemamtter called thc_ Act) 
mid obtaining or procuring the assistance of persons in the 
service ot the government lor the furtheiance of the pros¬ 
pects of the ciection as ulso on the ground that in the con¬ 
duct of tne election, the provisions of the Constitution, the 
Act and the llulea made thereunder were violated, 

Ihe petition Ciiaie for oiJers befoie me on 12-2-1990. 
On that date one 6ii Jvostuii Lai liled an application for 
being impleaded in the ciection petition. The application 
was directed to couie up the nv'.xt day i.c. on 13-2-1990 
when the notice or tiiis application was rcquii’cd to be issu¬ 
ed to the respondent, notice on behalf of the petitioner hav¬ 
ing already been taken by Sri I. B. Singh, Notices were 
also diiccted to be issued tu the lesyonJent of the election 
petition but immediately theieafter Sri S. C. Maheshwari 
put in appearance on behidt of the respondent with a re¬ 
quest that ho may be allowed time t(> file the written state¬ 
ment which was allowed, Ihc case was fixed for 15-3-1990. 

The application ol Sri Kastiiri Lai liat since been register- 
as Civil Misc. Application No. 7(E) of 1990 and in the 
lust of the series ot the appUcations v/bich poured in sub- 
sequendy. The petitioner as also the respondent have both 
lilcd objections to this apjiljcaticn which have been registeied 
separately as Civil Misc, Application No. 33(E) of 1990 and 
Civil Misc. Application No. 34(E) of 1990. 

On 13-3-1990, respondent filed Civil Misc. Application 
No. 36(E) of 1990 under order 6 rule 16, order 7 rule 11 
and Section 151 of the code of Civil Procedure read with 
Sections 86 and 87 of the Act viitii the toUowing prayer 

(a) Strike off paiagraphs 3 to 6. 8, 32, 34 to 49 and 
51 to 81 of the Election petition; 

(b) dismias/reject the election petition us not disclosing 
the cause of action; 

(c) award cost in favour of the respondent; and 

(d) pass such other and further orders as this Hon’ble 

Court may deem fit and proper in the circums¬ 
tances of the case. 

It vvas in this application that a pica was raised in para¬ 
graph 4 thereof thiit the petition was also had for non- 
compliance of section 31(3) and 83(l)(c) and (2) of the 
Act. 

Civil Misc. Application No. 47(E) of 1990 dated 26-3-1990 
has been filed by the petitioner in reply to the above appli¬ 
cation of the respondent. 

During the course of the arguments on Civil Misc, Appli¬ 
cation No. 36(E) of 1990 including on the plea that an in¬ 
complete copy of (he election pebtion was supplied to the 
respondent, an objection was raised that since there was no 
prayer made in Civil Misc. Appljeativni No. 36(E) of 1990 
for di.vmissing (lie election petition for non-compliance of Sec¬ 
tion 81(3), such a plea could not be raised, and that too, 
orally. It was then that a fresh application was filed on be¬ 
half of the respondent for dismissing the petition for non- 
compliance of Sect'on 81(3) of the Act. This has been regis¬ 
tered as Civil Misc. Application No. 89(E) of 1990. It is 
dated 8-5-1990 Civil Misc. Application No. 112(E) of 1990 
dated 15-5-1990 is the reply of the petitioner to (civil Misc. 
Application No. 89(E) of 1990. Civil Misc. Application No. 
113fE) of 1990 daled 17 5-'990 Is an application by the 
respondent by way of replication to petitioner’s reply con¬ 
tained in Civil Misc. application No, 112(E) of 1990. In 
his replication, the re-spondent has specified in number of 
additional documents with the assertion that copies of those 
documents should a'so have been supplied to him as part of 
the election petition. 

Civil Misc, Application No. 114(E) of 1990 dated 
22-5-1990 is the petitioner's replv to C.M, application No. 
113(E) of 1990. 

The contention raised on behalf of the respondent Is that 
the documents refeiied to in the petition are the Integral 
part of the petition and, therefore, their copies should hav'C 


cccn Huppneu to tile icspmiuciit as j.iaU of the petition, fiincc 
inib vms nui uoue anu ccp.es ut lueoc docuiucnis were not 
suppiico iO Liic rcspoiiUciiL t'j part or Inc pctuion, the erec¬ 
tion pennon iiscn, il ic luiin^r coiucnncu, is haoie to oc 
oismissed at the Oiieshoiu unOer section 8b of tne Aci for 
not complying wim me mandatory requirement of section 
81(3). 

'inis is diapulcd by Inc counsel opposite, Sri M. G. Rama- 
ciiauuran, wno contenas mat lUc uocuiucnts m respect or 
wnicn me rcspouQeUL u.is laiscn the grievance ot non supply 
ui ine copies cannot be IcgalJy tieaied as part or the peti- 
i.on nispite of men niwing uccu reicrrcd to nr the petition 
as ine contents or some oi ihe documents liave been indi¬ 
cated m me petition i.,.clL wnrre the rest oi the documents 
aie not intended to be real ri pari or Luc pe-Lilioner’s plead¬ 
ings relatmg to coirupt practices alleged against the respon¬ 
dent. 

The documents in respect t f which tlic petitioner has rais¬ 
ed the grievance of non-supply of tlieir copies are specified in 
two applications namely Civil Misc. Application No. 89(E) 
of 1990 and Civil Misc. appl.cation No. 113(E) of 1990 filed 
by tUe respondent. They arc ;— 

(a) Documents specified in Civil Misc. Application 89(E) 

of 1990. 

(i) video cassette co.itaining the speech of the res¬ 
pondent made by him on 6.11,1989 (See para 
36j of the petition). 

(il) Copy of the poster referred to in para 76b of 
the petition. 

(hi) Ciopy of the video fUui refened to in para 72 
of the petition. 

(b) Documents specified in Civil Misc. Application No. 

113(E) of 1990. 

(i) the copy of the video cassette containing the 
aUegea speech o: the imswering respondent alleg¬ 
edly made by him on 6-11-89 at Anjethi refer¬ 
red to in para 36(g) (h) and (j) and para 8(iv) 
of the petition; and 

(ii) non-furnishing the copy of the map poster and 

magazine ’Varnika’ referred to in sub-paragraph 

(a) , (b), (c) respectively in paragraph 76 of the 
petition read with para 80(a) and (b); and 

(iii) non-furnishing the copy of the alleged video film 

in paragraph 72ta)(m) and (iv) and sub-para 

(b) of the same paragraph, and 

(iv) Copy of alleged complaint hy'Yashwant Singh 
referred to in para 8(vi) and ,para 36(1); and 

(v) Copy of represeutation to President referred to 
in para 21 and 22; and 

(vi) Copy of complaint referred to in paras 35(b), (c) 
and (d); and 

(vii) Copy of Mcrnoranilum and '^1 degram icfened in 
para 38(c); and 

(viii) Copies of complaint referred to in paras 39(c) 
and 40(d); and 

(ix) Copy of pbotoeiajih mid written statement referr¬ 
ed in para 49(c); and 

(x) Copy of wiittcn complaint referred to In para 
60(1) and (n); and 

(xi) Copy of report referred to in para 65 (i) and 
(ii); and 

(xii) Copy of reprcucalatioii referred to in para 65 
(iv) as well as written complaint in para 65(vii) 
and copy of newspaper report referred to in 
para 6.5(ix); and 

(xiii) Copy of complaint leferred to in para 79 along- 
with the copy of Election Petition is non-compli¬ 
ance of Section 81(3) and as such the Election 
Petition is liable to be dismissed under section 
81 of the Act. 
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All thft three documents mentioned in Civil Misc, applica¬ 
tion No, 89(EJ of 1990 have been repeated in Civil Mlsc. 
application No, 113(.E) of 1990. 

Before proceeding to consider the question whether or not 
the respondent was entitled to get the copies of the docu¬ 
ments as part of the petition, 1 wonld first consider the rele¬ 
vant statutory provisions. 

Section 81 of the Ai-i provides as under :— 

81. Presentation of petitions.—(IJ An election peliUon 
calling in question any election may be pifiscnted cn 
one cr more of the grounds specihcd in sub-section 
CO of Section lOt) and Section 101 to the Higu. 
Court by any candidate at such election or any 
elector within forty-live days from, but not earliep 
than the date cl election of the returned candidate 
or if there are more than one returned candidate 
at the election and dales of their election are dJIe- 
rent, tiie later of those two dates. 

Explanation.—^In this sub-section "elector" means a per¬ 
son who was entitled to vote at the election to 
which the election petition relates, whether ho has 
voted at such election or not. 

(2) Deleted by Act 47 of 1966 w.e.f. 14-12-1966. 

(3j Every election petition shall be accompanied by 
as many copies thereof as there are respondents 
mentioned in the petition and every such copy 
shall be attested by the petitioner under his own 
signature to bo a true copy of the petition. 

As to what an Election Petition should contain is provided 
by Section 83 as under - 

“83. Contents of petition.—(1) An election petition;— 

(a) shall contain a concise statement of the material 

facts on which the petitioner relies, 

(b) shall set forlh full particulars of any corrupt 

practice that the petitioner alleges, including as 
full a statement as possible of the names of the 
parties alleged to have committed such corrupt 
practice and the date and place of the commis¬ 
sion of each such practice; and 

(c) shall be signed by the petitioner and verified in 

the manner laid down in the Code of Civil Pro¬ 
cedure, 1908 (5 of 1908) for the verification of 
pleadings : 

Provided that where the petitioner allegc.s any corrupt 
practice, the petilion shall also be accompanied by an affi¬ 
davit in the prescribed form in support of the allegation of 
such coirupt pracitice and the particulars thereof. 

(2) Any schedule or armexure to the petition shall also 
be signed by the petitioner and verified in the same 
manner as the petition.” 

The consequence of non-compliance with Section 81 ts 
indicated in Section 86, relevant portion of which, is quoted 
below ;— 

"86. Trial of election petitions.—(1) The High Court 
shall dismiss an election petition which does not 
comply with the provisions of Section 81 or Section 
82 or Section 117. 

Explanation..—An order of the High Court dismissing an 
elet^ion petition under this sub-section shall be deemed to 
be an order made under clause (a) of Section 98," 

I'he statutory provisions quoted above indicate that on the 
filing of an election petition the petitioner ha.s, also, simul¬ 
taneously, to file ns many copies of the petition as there are 
respondents arrayed in the petition and each copy has to 
be attested by the petitioner under his own signature to be 
true copy of the petition. 

Copy of the petition contemplated by Section 81(3) means 
complete copy including any schedule or annexitre to the 
petition (if it is part of the petition) indicate in section 83(2) 
of the Act. 


With regard to schedule and armexure, the Supreme Court 
itself in its decision in Sahodra Bal Rai Vs. Ram Singh 
Ahuiwar A.I.R. 1968 S.C. 1079 has held as under 

“Similarly, details of the averments too compendious 
for being included in the election petition may be 
act out in the schedules or armexures to the elec¬ 
tion petition. The law then requires that even 
though they are outside the election petition, they 
must bo signed and verified, but such annexures or 
schedules are then treated as integrated with the 
election petition and copies of them must be served 
on the icspondents if the requirement regarding 
service of tho election petition is to be wholly 
complied with”. 

In M. Karunanidlii V;;. K. V, Handa A.I.R. 1983 S.C. 538 
howevot, the Suptemc Court emphatically observed that the 
words "copies thereof” in sub-section (3) of Section 81 read 
in the cotext of .sub-section (2) of Section 83 must necessarily 
refer not only to the Election Petition proper but also to 
schedules or annexures theieto containing particulais of any 
corrupt practice alleged therein. 

The question as to when can a document be treated as an 
integral part of the petition has been considered by the 
Supreme Court itself in several cases and in order to under¬ 
stand the true legal position, one has to study those decisions 
the first of which was rendered In 1968 in the Case of 
Smt. Sahodra Bui llai Vs. Ram Singh Aharwar and others 
A.I.R. 1968 S.C. 1U79 hi which the following facts were 
noticed by the Si.preme Court:— 

"(2) The cippellnot was a candidate for election to the 
Sngar Lok Sabha Scheduled Ca.stes constituency 
No. 24. The election took place on February 20, 
1967. There were three other contesting candidates of 
whom the first respondent secured the large.st number 
of votes and was. declared elected. The appellant 
.secured the scccnd largest number of votes, her votes 
belny less by just under 300 than the successful 
candidate’s votes. At election petition was thereafter 
filed by the appellant on April 5, 1967, In this elec¬ 
tion petition the appellant challenged the cleelion 
petition of the first respondent on four grounds 
They were (a) wrongful acceptance of his nonnna- 
tlon papier, (b) corrupt practice inasmuch as he 
appealed to religion through a pamphlet marked 
Annexure ‘A’ (c) under influence, and (d) breaches 
of the Act and Rules. The pamphlet to W'hich re¬ 
ference is made was styled Bhayankar Valraghat and 
was published by Sarvadaliya Goraksha Mahabhiyan 
Samifi, Deori Kalan Branch. It charged the party 
of the appellate namely the Congress with encourag¬ 
ing cow slaughter and offending the Hindu Senti¬ 
ment. Deta'ls were given in it of the number of 
animals sl.aiiphtered everv dav in Madhya Pradesh 
and elsewhere and blamed the Congress with being 
a party to the piacticc. In the body of the election 
petition a translation in English of the Hindi pamph¬ 
let was ircorpomied. Tho original pamphijt was 
attached to the election petition and was marked 
‘A’. The election petitioner proceeded to say in her 
petHon “if forms part of the petiion". (3) When 
parties appeared the first respondent filed his written 
statement In great detail. He dealt with this pamph¬ 
let and answered the allegations of the election 
petitioner in relation thereto paragraph by paragraph. 
As a result of these pleas a number of Issues were 
raised on Tuly 18. 1967. No Issue was raised in 
regard to the service of a defective copy of the 
election petition, upon the respondents In general and 
the first respcdnent in particular. However, on 
August 3, 1967, a special obiectlon was made by 
the first respondent claiming that the copy of the 
pamphlet had not been annexed to the copy of the 
election petition served upon him and therefore the 
election petition was liable to be dismissed In accor¬ 
dance with the provi"ioris of Section 86 of the Re- 
rresentetton of the People Act. A detailed renly to 
this nhiection was given by the election petitioner. 
She stated that this was an after-thought inasmuch 
as the translation of the pamphlet was Incorporated 



in tlie cleclinn i^tlilion and the allegations regarding 
tlie pamphlet had been answered ijj detail by the 
answering ies|jondent. The Court thereupon framed 
an additional issue on August 4, 1967. The i.ssuc ran 
as follows : 

“Whether the eleciion petiion i.s laiblc to be d‘s- 
missed ftr contiavention of S.81(3) of the Repreren- 
lation of the People Act 1951 as copy of Annexuro 
A to the petition was not given along with tire peti¬ 
tion for being lencrl on the respondents” 

(4J . 

(5) The learned Juc'ge, on an appraisal of thi; nia- 
lerial held lhat the copies of the election retitlon 
served upon the respondents were not accompanied 
by the pamphlet which was an Annexurc to the elec¬ 
tion petition. After examining the law on '.be subject 
the learned Judge come to the conclusion that the 
election petition should be dismissed under S.86 of 
tlie Representation of the People Act and he accord¬ 
ingly dismi.ssed it with costs. No other issue which 
was struck between the parties was gone into because 
the election petition failed at the very fhresiold.” 

The Supreme Court threafter analysed the provisions of 
the Code of Civil Troccdure and observed that even under 
the Code of Civil Procedure a copy of the plaint rtlone, and 
not copy of any dccunient filed with the plaint, except In 
cases of suits filed under the Negotiable Instruments Act where 
a copy of the Negotiable instrument was to accompany the 
plaint for service on the delendant, is required to be .served 
on the defendant. The Supreme Court then proceeded to con¬ 
sider the various provisions of the Act and held that copy of 
any document filed with the Election P.etilion, as ovid'jnco in 
the case, is not reqii.'red to be filed with the petition for 
service on the respondents In that petition, 

The Supreme Court observed ;— 

"It is contended that smoe the pamphlet was an .nnntxu'-e 
to the petition it was not only necessary to sign 
and verify it, but that it should have been treated 
as a part of the election petition itself and a copy 
served upon the respondents. In this wav, non 
compliance with (he provisions of section 80(1) is 
made out. In out opinion, this is too strict a I'eading 
of the provisions. We have already pointed nut that 
Section SIO) .speals only of the election petition. 
Pausing here, we would say that since the election 
pciiion itself itprodiced the whole of the pamphlet 
in a translation in English, it could bo said that 
fire averments with regard to the pamphlet were 
themselves a part iT the petition and therefore the 
pamphlet was served upon the respondents although 
in a translation and not in original. Even if ihis be 
not the case we are quite clear that sub-section <2) 
of Section 83 has reference not to a document wnrch 
is produced as evidence of the avertments of the 
elertron pelltion but to avertments of lire election 
petition which are pul in not in the election peti¬ 
tion but in the accompanying schedules or nnne,''ure''. 
Wo can give quite a number of example.s from which 
it would be apparent that many of the avertments of 
the election terition are capable of being put as 
schedules or ermexures. For example, the details of 
the corrupt practice there in the former days used 
to be set out .separately in the schedules and which 
may. in some cases le so done even after the rrrncnd- 
ment of the pie.sent law. Similarly, details of the 
averments too compepdious for being included in the 
elect'on pctillon may bo set out in the schedules or 
annexures to the elertron petition. The law then te- 
quires that even though they are outside the election 
petition, they must he signed and verified, but such 
annexures for sc'iedLde.s are then treated a.s rnKgra- 
ted with the election petition and copies of them must 
be .served on the ie,5pondonts if the requirement re¬ 
garding service of lire election petition is to be 
wholly complied wnh, But what we have said hce 
does not apply to documents which are merely 
evidence in the case but which for reasons of clarity 
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ard to lend force lo ihe petition are nut kept bach 
but produced or filed with the election peti¬ 
tions. They arc rn no sense an integial pari of the 
averments of the petition but are only evidence of 
those averments and in proof tercof. The pamphlet 
therefore must be treated as a document and not ns a 
part of the eleciion peittion in so far as avq^tmente 
are concerned,” 

Thrs decision was disunguisbed by the Supreme Court In 
•J S. Sasidharan Vs. K. Kar tina Katan A.l.R, 1990 S.C 924— 
1989 (4; see 482 in the fi llowing words:— 

“23. Much reliance has been placed on behalf of ,ho 
appellant on a di'.i.Con of this court in Sahudtebai 
Rai Vs. Ram f-.ngh Aharwar. In tliat case, the 

appellant hied an election petiion ehallenghig the 

electron of the first respondent on four groiirrUj, imc 
of which was corrupt practice inasmuch as the first 
rcsopndciit had uppcoJcu to religion throirglr a ptin’ph- 
lot marked Ar.cexure A. In the body of tire eleciion 
.petition rt tr anslation in English of ttc Elindi rrtnrph- 
lel was incorporated. The original pampnlct was 
iittaelied to the el'.ci'on petition and was marked 
Amiextrre A. The eleetion petiioner, there.ifier, slated 
in the petition that the pamphlet formed .part of the 
petition. The lirst reipondent raised an oh;eclion 
that a copy of the pamphlet had not been annexed 
to the copy of the election petition served on him 
and, therefore, the election petition was liable 
to be dismissed under Section 86 of the Act. The 
High Court accepted the objection and dismt'ssed 
the election petition. On an appeal to this Court by 
the appellant, this Court set aside the iudgment of 
the High Court holding that the pamphlet mast be 
treated as a document and not as a part of the 
election petition insofar as the averments were 
concerned. 

24, The decision in Sahodrabal case does not, in our 
opinion, lend any assistance to the contention of 
the appellant that the video cassette is only evidence 
and does not form part of the election petition. In 
that case, the electrofl petition reproduced the whole 
of the pamphlet and, accordingly, it was hold that 
it was only an evidence and not a part of thn elec¬ 
tion petition, What has been stressed in that case is 
that each and every document does not form port 
of the election petition. Moreover, the court was 
considering the scope of Section 83('2) of the Act 
before it w as amended. We arc unable to accept the 
contention made on behalf of the appellant that a 
document, in no circumstances, can form an inte¬ 
gral part of the election petition. As has been noticed 
already, the pamphlet in that ease was fully repro¬ 
duced in the election petition and, therefore, it wa.s 
merely an evidence and did not form a part o.'' the 
eleetion petition." 

T will revert to Sasidharan’s case a Ettle later in lire 
meantime. T may consider another S.C decision in Thakirr 
5'lrcndra Singh V.s. Vimal Kumar 1977 (T) S.C. 7t8-A.T.R, 
1976 S.C. 2169 in which the election of Vie returned candi¬ 
date was challenged on a number of grounds including the 
gi'ound relating to the commission of corrupt practices which 
was contained in paragraph 13 and other paragraphs of lhat 
petition Para ISfxii) of that .petition contained the following 
averments:— 

"(13) txii). That respondent Election Agent got printed 
and d'sfrihuted a leaflet entitled ; 

"Beware, understand the Congress Candidate.” (Lcaf- 
lot is attached hereto and marked as Annexure Al. 

(13) fxiii). That the leaflet Annexure ‘A’ contains the 
following statement of facts which arc false which 
the respondent either believed to be false or did 
not believe to be true in relation to the personal 
character and/or conduct of the Congre.ss Candidute, 
being the sfaternenfs reasonably calctilafed to preju¬ 
dice the prospects of Congress candidate election: 


KfOT ipr 6,19 91 i o, i a i .i 
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“.What to speak of other thhigi itlajentlra Jain 

went on toui to those countries where beef is not 
pared and served in Hotels and then he took beef 
even. Do-you want lo cast your vote in favour of 
a person who is atheist, who is a beef eater and 
is devoid of Dharam.” 

It was contended that since copy of the leaflet Annexure A 
referred to above was not served on the respondent, the 
petition was liable to be dismissed but the S.C., negatived 
the contention. It observed as under ;— 

‘‘He has further urged that the petition was also bable 
to be dismissed as the copy of the petition meant to 
be served on the appellant was not accompanied by 
a copy of Annexure ‘A’ i.e. lixt. P-10. We find our¬ 
selves unable to accede to these contentions. 'I he 
allegaions of coiTupi practice and particulars thereof 
as given in paragraph 13 of the election petition 
reproduced above arc sufliciently clear and precise. 
The affidavit accompanying the petition in support 
of the allegations of corrupt practice and the parti¬ 
culars thereof also coufoim to the form prescribed 
for the purpose. The appellant had an easy access to 
the court record and could have no difflculty in 
gathering the necessai-y material to meet the cose 
set up by tire respondent by a reference to the leaflet 
(Ext. P-10) which formed an annexure to the elec¬ 
tion petition.” 

The next decision on the point is the decision in M. 
Karuuanidhi Vs. H, V. Handa A.I.R. 1983 S.C. 588—1983(2) 
S.C.C, 473 in which the Election petiion was filed on tlie 
grounds, Inter aha, that the returned candidate had committed 
the corrupt practice specified in sub-section (6) of Section 123 
of incurring or authorising expenditure in contravention of 
Section 77 of Ihe Act and that many of the items of expendi¬ 
ture had not been included by him in the return of election 
expenses filed by him. One such item related to an expenditure 
of Rs. 50,000 iu erecting atleast fifty fancy banners being not 
less than Rs, 1000. A photograph of one such banner was 
filed by the petitioner but the copy of the photograph was 
not annexed to the copy of the petition furnished to the 
returned candidate. 

On a plea raised by the returned candidate for the dis¬ 
missal of the Election Petition on account of the non-supply 
of the copy of the photograph to him as part of the Elec¬ 
tion Petition, the S.C. reversing the judgment of the 
High Court held 

‘*41, It is obvious that the photograph was a part of the 
averment contained in paragraph 18(b), In the ab¬ 
sence of the photograph the averment contained in 
paragraph 18(b> would bo incomplete. The 
photograph referred to a in paragraplr 18(b) was 
therefore an integral part of the election petition. 
It follows that there was total non-compliance with 
the requirements of sub-section (3) of Section 81 of 
the Act by failure to servo the appellant with a 
copy of the election petit'on. Tn Ch. Subbarao's case 
(A.I.R. 1964 S.C. 1027), supra, the Court held that 
if there is a total and complete non-compliance with 
the provisions of sub-section (3) of Section 81, the 
election petition co'i’d "at treated an ‘‘election 
.petition presented in accordance with the provisions 
of this Part” within the meaning of Section 80 of the 
Act, Merely alleging that the appellant had put up 
fancy banners would be of no avail unless there was 
n description of the banner itself logeber with the 
slogan, ■ ’ 

42. The conclusion is irresistible that the words “copies 
thereof’ in .mb-sec, f3) of Section 81 reads in the 
context of sub-section (21 of Section 83 must neces¬ 
sarily refer not on!v to the election petition proper 
but also to scheduler or annexurcs thereto ccmtaln- 
ing particubirs of any corrupt practice alleged 
therein. Tliat being so, we arc constrained to- 
reverse the judgment of the High Court insofar 
ns it holds that the photograph of the fancy 
baimer adverted to in paragraph 18(b) could 'not be 
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treated to be integral part of the election petition 
but was merely a piece ol evidence as to the nature 
and type of fancy banner erecicd by the appellant 
and ihcrelore failure to supply a copy of the 
pnologiaph to the appellant did not amount to a 
violation of the pro-.isions of sub-section (3) of 
Section 81 of the Act.’ 

The above decision in Kavananidhi’s ease wui, rcl'erred to 
and approved by the S. C. in Mithilesh Kumar Randey Vs, 
Biddya Nath Yadav A.I.R. 1984 (2j SCCl. 

The question 'agam cai.ic lo be considered by tbe Sup¬ 
reme Court in A. Madan Mohan Vs, Kaiava Kurita Chandra 
Shekhara A.I.R. 1984 S.C. 8?M=I984 (2) SCC 288 and tho 
Supreme Court, relying upon its earlier decision in Sahodra 
Bai R’ai Vs. Ram Singh /tharwar A LR. 1968 SC 1079, held 
that the petitioner wno had complied wnh all the statutory 
requirements in filing the Election Petition was under no 
obligation to supply copies of the documents or armexuies 
lo the election petition to the respioudcnt tded as evidence 
m the case, ft otiscrvcd m para fO as under ;—i 

‘‘10. The counsel foi the poiitioner vehemently con¬ 
tended that uy the schedules aud other documents 
formed an integral part of the petition, the s'amc 
should have been served on the petitioner (res¬ 
pondent in the High Couit) pelorc it could be 
said that the provisions of Sections 81 and 82 of 
the Act bad ticcn complied with. It was fuither 
argued that iu the absence of such a compliance, 
the petition was liable to be rejected in limine 
under Section 86 of the Act. TV'e are, however, 
unable to agree vvlib this contention w'hich docs 
not at all flow from the plain and simple require¬ 
ments of Sections 81 and 82, As indicated above, 
all that was ncces’sacy was done in this case and 
there was rcquircinont that the documents or 
the schedules should also have been served on the 
petitioner because if they were filed in the Court 
it was always open to the petitioner to inspect them 
and had out the alleguiioas made in the petition. 
Wc are unable to hoiu that the documents or the 
schedules formed an integral part of the petition. 

In paragraph 11 of the report, the portion of the judg¬ 
ment in Sahodrabai's case (supia) has been reproduced. The 
S.C., thereafter proceeds to say us under 

‘T2. It is well setrlcd principle ot interpretation of 
statute that ■a’herc'.er a statute contains stringent 
provisions they must be literally and strictly con¬ 
strued so as to promote the object of the Act, As 
extracted above, ihiy Court clearly held that if 
the arguments of the appellant (in that case) were 
lo bo accepted, it would be stretching and strain¬ 
ing the language of Sections 81 and 82 and wo 
are in complete agreement with the view taken by 
this Court which has decided the issue once for all. 

13. The learned counsel relied on a later decision of 
this Court in the case of M, Karunanidhi Vs. H. V. 
Hande 11983) 2 SCC 473 : (AIR 1983 SC 558) 
where a Division Dench while considering a similar 
question made liie following observations :— 

“The prcliminarv' issue and the appeal turn an a 
short point of construction. The question that 
arises is whcllic,- the words “copies thereof” 
in sub-section (3) of .Section 81 comprehend the 
election petition proper or do they also include 
a schedule or annexure in terms of sub-section 
(2) of Section 83 or merely a document only in 
proof of the allcg’.uioiie in paragraph 18(b) must 
turn on a consliniction of sub-section (3) of 
Section 81 read with sub-aectiou (2) of Section 
83. It now appears to be well settled by 
.Sahodarbai’s case, [1968 (33) SCR 13J; (AIR 1965 
SC 1079) that sub-.i-cction (2) of section 83 
applies only to a schedule or annexure which is 
an integral part of the election petition aud 
not to a docLiriieiit winch is produced as evidence 
of the averments of the election petition,”. 
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The decision in Kariinra NidJii's ca(ie (supra) was cited 
before it but was dlsbo.euished t>n facts with the followinfit 
obsen'ations — 

“14. This decision in no wav departs from the ratio 
laid down in Sahodrabai’s ca.se (supra). The afore¬ 
said case, however, rested on the ground that the 
document (pamphlet) was expressly referred to in 
the election petition and thus became nn integral 
part of the s.amc and ought to have been served 
on the re.spondent. It is, therefore, manifest that 
the faetu of the case cited ubove arc clearly dis- 
tinguishab’e from the facts of the present case. 
Furthermore, the decision in M. Karunanidhi’s case 
(supra) hnn noticed the previous decision and has 
fully endorsed the same ” 

All the aforesaid decisions came to be considered by the 
Supreme Court in U. S. Sasidhuran Vs, Kanina Karan and 
other A.I.R. 1990 S. C. 924 ”■1989 (4) SCC 482, in which, 
the following facts were involved :— 

“3. The appellant challenged the election cf the first 
respondent to the Kerala legislative Assembly on 
the ground of various corrupt piactices alleged to 
have bee'n committed by the first respondent. In 
paragraphs 5(i) and 5(ii) of tbe election petition, the 
cornipt practice that wns alleged bv the appellant 
was to the effect that the second respondent, who 
was n candidate for the election, pnblisbeJ a notice 
wherein it was declared that the second respondent 
wns withdrawing from tbe contest and stated, infer 
alia, that it was to highlight the griovances of bis 
community, namely, tbe Kudiimbi Samudavmm, 
v'hich is a backward communitv. that he had decid¬ 
ed to contest the election, and that one of the 
demands of the communitv was that it should be 
Included in the lint of Scheduled Castes. Further, 
the second respondent stated In the notice that fho 
Kerala Go'/srnmept under the leadership of tbe 
first respondent hnd decided to give favourable con¬ 
sideration in regard to his commnnifv’s demand for 
Inclusion in the list of Scheduled Cases. Accor- 
dinnlv. the second respondent declared in the 
notice that for obtaining their 'inhts. if bad become 
uecessarv that the first respondent should win in 
the election nnd for that purpose he was withdraw¬ 
ing his candidaf'iiro offering full support to the first 
rcspoudcpf. Tf was .nlleced that the second res¬ 
pondent published the no''’c.o at the Instigation and 
with the assistance and initiative and at the cost 
of the first renpondeut and his supporters. Such 
acts constituted corrupt practice within the meaning 
of Section 123 of the Act, 

4. Tn paragraph 5fxvr) it Is alleged that (he first respondent 
ahm comrnitted corrupt practice in the course of his election 
iTioiV hv ashing povemnvmt servants including Shrl F. M. 
Shehnl H'nmecd. Teacher Covernrnent Upper Primary School. 
KaPnppasaei-v. fo Ic.id processions in support of his candi¬ 
dature In the con’jtitnencv. Tt wns submitted bv the appellant 
that he WHS prepared to prove the allegalion by examining 
th" said persons. A plmtoyrapb of a procession was filed. 

.3. Tn paragrnpb .Xtxil of (he election petition, tbe appellunt 
inter alia stated as follows ;— 

5(xi) .Besider, at the instig,aflon of Ibe 

first resnondenf a video cassette called ‘*Ma).gyt^F 
Purovathi" bus I'cen used in ibe constituency. The 
ugrsous who '.uenk are T, ,5hrl ,Tosr P. George. 
Government Pleader. Kerala High Conid, and 2. 
fihri Thomas Thoitamally, Veterinary Doctor, 
Veterinary Polyclinic Vnlivapararibu. This is also 
a corri'Pt practice. The video cussetic is produced 
herewith m o sealed cover. 

fi, Ttie first respondent opposed the clrction petition hv 
filing a v/ritfen statement denying tbe allegations of corrupt 


practices. It was submitted by him that as the copleti of 
the said notice, photograph and video cassette were not 
supplied to the first respondent along with the copy of 
the election petition, the election petition was liable to 
be dismissed in limine under Section 86(1) foi non compliance 
with Scciion 81(3) of (he Act.” 

Accepting the eontciilion of the respondent in that case, 
the H. C. dismissed the Election Petition which wan noticed 
by the ,SC in the follotring words :— 

‘‘7. The High Court came to the findings that the allega¬ 
tions In the election petition would really show 
that the .said documents formed intergal part of the 
election petition and, therefore, it was reaOy neces- 
■vury to serve copies of the s,ime on the first res¬ 
pondent and ovcnailed the contention of the appel¬ 
lant that as he had filed the documents and pro¬ 
duced the video catssette in court, the first res¬ 
pondent could very well take copies of the same 
and defend his case, The High Court took the 
view that non-furnishing to the first respondent 
copies of the documents alongwith a copy of the 
election petition was non-compliance with Sec¬ 
tion 81(3) and, as such, the election petition was 
non-compliance with Section 81(3) and: as such 
the election petition was liable to be dissed the 
election petition. Hence this appeal. 

The legal po.sition has been spelled out by SC in the 
followin.g words :— 

‘T4. Tt has been already noticed that the High Court 
dismissed the election petition as the appellant has 
not furnished to the first respondent copies of the 
notice, photograph and the video catfflefte referr¬ 
ed to above along with a copy of the election 
petition. So fur as 1 h? copies of the notice and 
the photo'tranh are concerned, we do not think 
that the High Court \ttis iustified in holding that 
fhe.se should have also been furnished to the first 
respondent alongwith the copy of the cle.cticm peti¬ 
tion, Dr. Chitali, learned counsel appearing on 
behalf of the first respondent, also has not urged 
that the conies of these two documents; should have 
been served upon tbe first respondent. What has, 
however, been vehemently urged on behalf of the 
first respondent is that he should have been served 
also with ti'ig election petition a copv of the video 
cB.sseltc. This contention will be considered 
presently. 

15. We have idrcadv referred lo Section 83 relating to 
the contents rf an election petition. The election 
petition shall contain a concir;e statement of material 
facts and clso set forth full particulars of any 
corrnpt ncactice, Tlie materia] facts or particulars 
rehating to an'" cornipt practice .mav he contained 
in a dociuncut and the election petitioner, without 
pleading the material facts or particulars of corrupt 
practice mav refer to tbe documenr. When such a 
reference is made in the election petition, a copy 
of the document must bo supplied inasmuch as 
bv making a reference to tbe document and without 
pleading its contents in the election petition, the 
document becomes Incorporated in the election 
petition bv reference. Tn other worths, it forms 
tin integral part of the election petition. Section 
81(3) pro tides for giving a true copy of the elec¬ 
tion petilion. When a document forms an integral 
part of the election petition and a copv of such 
document in not furnished to the respondent along 
with a copy of the election petition, the .copv of 
the election petition will not be a true copv within 
the meatiin^ of Set.llor 81(3) nnd, as such, the 
coiirl has to dismiss the election petition under 
Si-cfion 86(1) for non-compliance with Section 
81(3). 

16. On the other hand, if the contents of the document 
in question are pleaded in the election petition. Tn 
such a case, a copy of tbe document need not be 
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served on lire respondent and that will net be non- 
compliance with the proviwon of Section 8U3), 
The document may be relied upon as an evidence in 
the procec.l'iigs, In other words, when the docu¬ 
ment dors not form an integral part of the election 
petition, but has been either referred to in the 
petition or Pled in the proceedings as evidence of 
any fact, n copy of such a document need not bo 
served on lire respondent alongwith n copy of the 
election petition. 

17. There may be another situation when a copy of the 
document need not be served on the respondent 
along with the electiotn petition. When a docu¬ 
ment has been filed in the proceedings, but Is not 
referred ot in the petition either directly or indirect¬ 
ly, a copy of such document need not be served 
on the respondent. What Section 81(3) enjoins is 
that a (rue copy of the election petition has to be 
served on the respondents Inctiiding the elected 
candidate. When a document forms an integral 
part of an election petition containing material 
facts of pailicnlars of corrupt practice, then a 
copy of the election petition v.ithout such a docu¬ 
ment is not complete and cannot be said to be a 
tnle copy of (he election petition. Copy of such 
document must he served on the respondents. 

After laying down the above legal principles the S. C. 
prrceeded to consider whether the Video cassette, as men¬ 
tioned in para 5('xi') in the Election petition formed an 
Integral p.art of the Election Petition, fn this connection 
(t ribsert^ed as under :— 

"19. It is urged hy Mr. Poti, learned coun*>el appear¬ 
ing on behalf of the appellant that the video 
cassette is onlv an evidence of the fact stated In 
paragraph .dfxi) of the election petition, relevant 
borfion of v/hich has been extracted above. It has 
been alleged In paragraph 5fxl1 (hat at the Instiga¬ 
tion of the first respondent, a video cassete called 
“Malayude Purogathi" means progress of Mala, 
which is the constituency in question. Further, 
it has been alleged that the peuions whose speeches 
have been recorded in the video cassette regarding 
progress of hfala are tWo Government oflleers nam¬ 
ed in’paragraph'.^CxH. and that the cassette has 
been used in the constitutency at the instigation of 
the first respondent. This has been averred as u 
corrupt practice. It Is also mentioned in the same 
paragraph that the video cassette Is produced with 
the election petition in a sealed cover, Tt Is not 
disputed that bv corrupt practice as referred to 
in paragranh 5(x0 of the election petition, the 
appellant is referring to the corrupt practice 
within the meaning of .Setliou 123(7') of the Act. 
Section 123 cmimerates the dlllerent corrupt prac¬ 
tices for the purposes of (he Act. One of the 
corrupt oracfices, as contained in Section 173(7') is 
the obtaining of procuring or abetting or attempt¬ 
ing to obtain or procure hv a candidate or his 
agent, anv ast^istance other than (he giving of vote 
for the fnrdierance of the prospects of that candi¬ 
date’s election, from any person In the service of 
the Qovemment and helonging to anv of the clauses 
as mentioned in clauses (al to fgl of the section. 
The significant inaredient of corrnpt practice, ns 
mentioned I” Section 123(7) H that the assistance 
which h obtained or procured from a government 
'rrvant of the classes mentioned in clauses (a) to 
(g) must be for the furthcrniTe of the prospect of 
the election of the candidate who or on whose 
behalf such assistance has been obtained or procur¬ 
ed. It Is not dispulfl that the (wo government 
servants meatloned in ra'cernph .Sfxl) of the elec¬ 
tion petition whose s,pccehes have been recorded 
in the video cassette, am povernwent servants 
within the meaning of Section 12.3(7), 

20. The sneeches of the two government servants relat¬ 
ing to ‘‘Malayude Puroghnthi’’ that Is, the progress 
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of Mala, simpliciter will not constitute a corrupt 
practice within the meaning of Section 123(7), the 
speeches of the said government servants as record¬ 
ed in the video cassette and alleged to have been 
used in the con.stitue'ncy at the instigation of the 
first respondent, must be with a view to obtaining 
or procuring of abetting of attempting to obtain or 
procure the assistance for the furtherance of the 
protspects of the first respondent's election. It is 
urged by the learned counsel for the appellant 
that as no such allegation has been made in para¬ 
graph J(\i), the allegations in that paragraph do 
not constiliilc a corrupt practice within the mean¬ 
ing of Section 123 ( 7 ) and, accoidingly, the video 
cassette does not form an integral part of that 
paragraph. 

Thereafter the S. C. came to the conclusion _ that video 
ca'selte was mi integral part of the Election Petition in the 
/ollowing words :— 

21. We arc unable to accept the contentioo. It is true 
that there is no allegation in paragraph 5(xi) that 
the video cas.sette was utied by the first respondent 
for the purposes of any assistance for the furthe¬ 
rance of the prospects of his election. But, in our 
opinion, it is apparent that such an allegation 
is implied in the paragraph. After alleging that the 
video cassette was used in the constituency at the 
it1)itigalion of the first respondent, it is alleged 
that the same constituted a corrupt practice which 
points to the only fact that the video casette con¬ 
taining the speeches oI the government servants 
was used for the purpose of some assistance for 
the furtherance of the prospects of the election of 
the first tesponclent. It is implied that the video 
cassette is referred to in paragraph .Hfxl) In regard to 
the alleged assistance for the furtherance of the pros¬ 
pects of the election of the first respondent and, 
accordingly the contents of the cassette arc incorpo¬ 
rated in that paragraph by reference. In other 
words, the cassette forms an integral part of para¬ 
graph 5(xi). In this connection, we may refer to 
Item No. I of the LlM of Documents which reads 
as follows :— 

•T Video ca.s8ette by Kala Audio, kllettumkura, Tri- 
chiir District titled “Malayura Purogathi” prepar¬ 
ed at the instance of the flr.st respondent for 
election propaganda, as stated in paragraph 5(xi) 
of the election petition.” 

The consequence of this finding was set out by the S. C. in 
paragraph 22 of the report which is reproduced below :— 

“22. It Is clear fiom Item No. 1 of the List of Docu¬ 
ments that it is the specific case of the appellant 
that the video cassette was prepared at the instance 
of the first respondent for election propaganda.^ as 
stated in paragraph .‘'(xi) o fthe election petition. 
Whether it was so stated in Item No. 1 of the List 
of Documents or not it is. ns stated already, appa¬ 
rent on the face of the alle.Wtion in paragraph 5fxi) 
that it was used bv the first respondent by way 
of assistance In furtherance of the prospects^ of his 
election and so the Video cassette formed an integral 
part of par.igraph 5(\i). Unless a copy of the video 
cassette was given to the first respondent, he would 
Pot know how the speeches of the said government 
servants could assist the furtherance of the pros- 
nects to this election and would not be in a posltVin 
to deal \ith the allegations made in paragraph 5(x). 
TTic conv of the election petition which was served 
on the first respondent without a copy of the video 
cassette vvas not. therefore, a true copv of the 
election petition va'thin the meaning of Section 
81(3) of the Act. 

The Supreme Court dlstingnishcd the case of Sahodrabai 
(supra) in the following words 
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24. The decision in Sahodrabai case does not. in our 
opinion lend an/ assistance to the contention of 
the appellant that thi" video cassette is only evi¬ 
dence and docs not form part of the election peti¬ 
tion. In that case, the election petition reproduc¬ 
ed the whole of the pamphlet and, accoidinBly, it 
was held that it was only an evidence and not a 
part of the election petition. What has been stress¬ 
ed in that caao is that each and every document 
docs not form part of the election petition. More¬ 
over, the court was considering the scope of 
Section 83t2) of the Act before it was amended. We 
are unable to accept the contention made on behalf 
of the appellant that a document, in no ciicum- 
stanccs, can form an integral part of the election 
petition. As has been noticed already, the pamp¬ 
hlet in that case was fuliv reproduced in the elec¬ 
tion petition and, theicfore, it was merely an 
evidence and did not form a p.trt of the election 
petition. 


The case of Thakiir Virendia Singh Vs. Vimal Kumar 
(A.I.R. 1976 SC 2169) was di;;linf;ui:hcd in the following 
words ;— 


Learned counsel for the respondent drew my attention 
I to a number of documents incntiuncd in the body of the 
petition as also specilicd in Civil Misc, Application No. 
89(H) of 1990 and Civil Misc. Application No. 113(E) of 
1990 and contended Ihit copies of all those documents 
sliould have been given to iho respondent as part of the 
c'ection petition as those documents were an integral part 
of the petition and the respondent was entitled to get the 
copies of those documents. 

The first document is the cassette containing the tape- 
recorded speech of the respondent said to have been made 
hy him on 6-11-1989 in ,i public meeting at Aniethi, A 
mention of this meeting has been made in paragraphs 36(g) 
and 36(j). 

11 may be stated that tlie grounds of corrupt practices 
alleged to ha\e been commilted by the re.spondcnt, have 
been set out in paragraph 5 of the petition. The election 
has been challenged on the ground inter alia, that the les- 
pondent had “committed the coinipt practice of Booth 
capturing" as dclincd in Section 123(8) read with Section 
58-A and Section 135-A as also the corrupt practice of 
‘TInduc Tnhuence” within the meaning of Section 123(2) 
read with Section 79(d) of the Act, 


25, In Thakur Virendra Singh Vs. Vimal Kumar the 
question was whether a leaflet, a copy of which 
was Annexure A lu Ihe election petition and 
referred to in pa.',liraph 13 thereof, constituted 
a pait of the election petition, and, accordingly 
should have been served on the elected candidate. 
This Court oveiruled the contention of the elected 
candidate that the petl'ion was liable to be dis¬ 
missed as the copy of the petition meant to be 
served on the appellant was not accompanied by 
a copy of Ai.n.vure A on the ground that the 
allegation of corrupt practice and particulars 
thereof, as given in paragraph 13 of the election 
petition, were suftU;icntly clc.ir and precise. This 
decision is. Inctefcre, of no help to the contention 
of the appellant. that the video cassetle is not a 
part of the election petition. 

The earlier decision of the S.C. in the case of A, Madan 
Mohan \'s. Kalava Kunta Chandra Sliekhar (A.I.R. 1984 
S.C. 871) in which Karuniinidhi’s case (supra) was distin¬ 
guished, has been distinguished with the following obser¬ 
vations :— 

33. Lastly, the decision of this Court in A. Madan 
Mohan Vs. Kalavankunta Chandrasekhar has been 
relied upon by the Icarucil counsel for the appel¬ 
lant. Wc fail to understand how this case h of 
any assistance to the appellant, for in this case 
also this Court once nioie approved of the deci¬ 
sion in Kunrnunidhi’s case. No other point hat) 
lieen urged oy either party in this appeal.” 

A consideration of the above authorities of the S-upieme 
Court would show that while in one set of cases it has been 
held that the respondent is not entitled to get a copy of 
the document filed as evidence in the election petition, in 
the other set of cases it has been held that in a given situa¬ 
tion, a document, if referred to in the petition, would stand 
incorporated in the petition by reference and become an 
integral part of the petition and in that event it would be 
incumbent on the petitirmer to .supply a copy of that 
document to the respondent as part of the petition, There 
is absolutely no conflict in the two .sets of case.s. The 
Supreme Court itself has already considered the question 
and explained the law m U. S Sa’shidharaii’s case (supra). 

Whenever, therefore, an objection is taken by the respon¬ 
dent that copies of documents were not supplied to him 
and that the election petition was liable to be dismissed 
summarily, it will have to be examined whether such docu¬ 
ment was filed merely as evidence or was it an Integral part 
of the petition so that copy o^" it should have been given to 
the respondent. 


It is on the basis of I he princinles contained in various 
dec- 'ins of the Supreme Court that a scrutiny is to be 
made of the documents reear.Hng which the grievance raised 
hy <he respondent, in the in.stnnt case, is that copies thereof 
.'avimj not been snnnlicd to him, the petition is liable to be 
,)'=rn i-ed at the threshold. 

796 GI/91—2. 


In paragraph 8(1) of the petition, it is stated as under —■ 

“■8(i). The rltturncd candidate, Shri Rajiv Gandhi, 
visited various places in the Parliamentary Consti¬ 
tuency of Ainethi, about five times, between 6th 
and 18th November 1989 and addressed public 
meetings as part of his election campaign as per 
details given below 

(1) First visit 6-1-89 Addressed a meeting at Amethi 

(2) Second visit Between Addressed several meet- 

(3) Third visit 15TI-S9 inps at Tiloi,Fursatganj, 

(4) Fourth visit and Salon and Oauriganj"’' 

(5) Fifth visit 13-11-89 

In paragraph 8tiii). 8(iv), 8(v) and 8(vi) of the petition 
it is stated under :— 

“8(iii) The returned candidate launched his election 
campaign at a public meeting in Ayodhya|Faiza- 
bad on 3-11-89 and promised at that meeting to 
usher in Ram Rajya. He also said that Ayodhya 
is the city of ‘“Rarachandraji” upon which the 
people began to shout religious slogans. In the 
course of his speech he said that “Shri Raj Mohan 
Gandhi" (the petitioner herein) “would forfeit his 
deposit at Aim tlr," 


‘8(iv) At the public meeting held at Amethi on 
6-11-1989 the Respondent exhorted the voters not 
only to vote for him but tv) defeat the petitioner. 
He also urged th.it the people should see to it that 
they (opposition candidates) “cannot set foot here 
apain” adding that Party Office bearers which 
gives him the highest lead Vvould be "better looked 
fletails of these exhortations by 
the Respondent herein arc given later on in the 
petition.” 


“8(vi) On behalf of the petitioner, the Janata Dal 
and his party workers in 25 Anieihi parliamentary 
constituency about the course of offensive approach 
to the election. Tlic.se spcechc.s by the respondent 
were calculated to and actually sowed the seeds 
of voilence un j rigging for the election/* 


«(vi) On behalf of ihc petitioner, the .lanata Dal 
General Secrelary, Shri Yeshw-ant Slnha, wrote 
to the Election Comnission of India on 9-11-1989 
T, Amethi on 

ui * Respondent herein pointing out 

the blatant manner in which the election campaign 
WHS being earned out by the returned candidate 
No action had been taken by the Election Com¬ 
mission and no reply to the complaint was received." 

In paragraph 9 of the petition it is stated as under 


and PP 1 Vou 1 J 23-]()-19S9 

and 22rl 1-1989, the letnmcd candidate and his 

election agent, Shri .Satish Kumar Shaima, his 
other agents and workers with (he consent of the 
returned candidate and Shri Sntlsh Kumar Sharma, 
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indulged ill vaJ'ious acts of corrupt practices of 
bribtiy, undue influence, use of national sym¬ 
bols and incuTing or authorising expenditure be¬ 
yond the prescribt.l limit, obtaining and procuring 
assistance of gazetted oiheers of the Government 
and police jier.sonnd Reiving in the districts of 
Sultanpur add Use Bareilly and other Gazetted 
Officers," 

The petitioner proceoli to say that from l?-lI-(!9, he 
began to receiie the disturbing news from his workers that 
Congress (Ij wits making preparations for ‘‘Booth capturing" 
and rigging the poll on mass scale, The petitioner then 
proceeds fuither to sav in paragraphs 1?, 16, 17, 18. and 

19 as under ;— 

“13. On 21-11-1989, a (l.iy prior to the date of poll 
and on 22-11-1989 the date of poll, violence had 
been let loose and rigging and ‘booth capturing’ 
on mass scale in all the five assembly segments 
of 25 Amethi Porliamentaiy Constituency were 
resorted to with the connivance and consent of 
the returned candidate. Shri Rajiv Gandhi, and 
also with the consent and conniv.mcc of Shri Satish 
Kumar Sharma. th? election agem as above said. 
1'he Returning Officer and District Magistrate, 
District Election Officei Sultanpur, Superintendent 
of Police. Sultanpur, as also othc- police officials 
actively participatfj in such incidim; of violence 
and booth capturing by their various acts of omis¬ 
sions and commissions. They were aiding and 
conniving at activities of ritt.c'ng and booth captur¬ 
ing. thereby fiu“.liering the piospccts of the returned 
candidate. The particulars of such activities have 
been given Inter in the petition." 

“16. Violence on iTiass rcali* took place in all the 
live Assembly segments on 21-11-1989 and specially 
on the day of noil i.c, 22-11-1989 as u result of 
which the pouceful atmosphere in the entire 
purliameiitarv constiUiuncy h.ad been completely 
fouled, lending to fe.ir psychosis of voters. As 
a result a very large niindver of voters did noi step 
out of their housov to go to exercise their vote 
at the polling stations, A very large number of 
voters in all five segments were prevented from 
going to their polling stations and exercising 
their votes. Many of the petitioner’s workers and 
polling agents veie beiten up and their life 
threatened on these two days, The polling agents 
Were driven out ,mj prevented from canying out 
their assipTicd woik. Free and fair poll became 
the ciislinlty to these violences. These violent 
incidents were the handiwork of the Congress fll 
workers and supporters and instigated bv agents of 
the Rmpondent with the consent of the Respondent 
and .Shri Satish Kumar Sharma, The petitioner 
and his representatives who were campaigning 
at Amethi made several lenresentatlons and comp¬ 
laints. both oral and written and through telephone 
Calls .and telegrams to the Chief Election Commis¬ 
sioner, District Magistrate Returning Officer; 

Commission's Central Observer Shri Jagdish Sagar 
and police authorities regarding these incidents 

of violence, Complaints were also filed in regard 
lo the above. No effective steps however were 
atken to .stop fese violent incidents which grew >n 
number and also became more serious from the 
afternoon of 21-11-1989 and the whole of 
22 1 1-1989. The deiairi of violence are given later 
in the petition.’ 

"17. The corrupt practice of booth capturing, rigging 
and undue influence h.ad been committed on 

mass scale in all parts ot the Parliamentary 
Constituency i.c, in fill five as.scmbly segments. 
These -corrapl practices had been committed with 
the consent of the respondent and Shri Satish 
Kumar Sharma through the workers and supporters 
of Congress (I) party in particular the Block 
Pramukhs who were actively working for the 
Respondent. The police peisonncl and officials of 
the District Administration were also aiding and 
conniving at these activities ot booth capturing 
in furtherance of the prospects of the election 
of the respondent with the consent of the respon¬ 


dent and Shri Satish Kumfi Shaima, They were 
holding high positions in the Government and were 
treated as on deputation to Election Commission 
by virtue of Section 28-A of the Act." 

“18, The petitioner lays and submits that the violence 
in the area was so serious that even the contest¬ 
ing candidates were not spared. 

One of the contestants in Amethi Assembly Consti¬ 
tuency and the running mate of the petitioner 
Dr, Ssinjai Singh, a very popular leader of Janata 
Dal in Uttar ITadcsh was shot at from a 
close range and in a muderous attempt while he 
was going round the Arnclhi Assembly segment on 
the day of poll i.c. 22-11-1989 at about 3.00 P.M. 
within Munshigatij Police Station a Bhusiyawa- 
Shabgarh Tiraha Junction Amethi Assembly seg¬ 
ment. He h,ad been Ftruggling for long lime for 
life being in a very cit cal condition. One of the 
worker ot Janata Dal Ruj Karan Singh also received 
serious bullcnf iniuries and he succumbed to the 
injuries later in the Hospital. Two other workers 
namely Shri Om Prakash Singh .and Shri Dhanajay 
Singh were also injured. Since the news of this 
incident spread like a wild Arc i.n all Assembly 
segments, fear psychosis gripped and the electors 
who did not venture to go to their polling stations 
to exercise their vote. 

The petitioner him,self war; roughed up and man¬ 

handled besides being detained during the course 
of his visit in the con .fituency in Palpur vjllage 
(polling station Nos, 59 and 60) in Jagdishpur 
assembly segment." 

‘‘19. Armed men, .lossc.wing lethal weapons and 
mask-men with such weapons were freclv moving in 
all the assembly segment.s on 21-11-1989 and on 
the day of poll i.e. 22-11-1989 supporting Congress 
tl) and they were threatening voters with dire 
consequences if they come out to exercise their 
vote, 'Diev were in possession of fire arms and 
other lethal weapons despite the fact that carrying 
of Fire arms had been prohibited under the instruc¬ 
tions of the Election Commission. The District 
MagKtrete-Distiict Election Oflieer who was the 
Returning Officer and (he Superintendent of Police, 
Sultanpur whose duties were to prevent such inci¬ 
dents were themselves aid'tie and conniving at such 
activities. The eiTorts of the petitioner and his 
workers to contact theni and lodge their complaints 
nenonallv proved .'utile ns they were not found 
in their place of dutv. However, these complaints 
were lodged at the office of the TTislrict Magistrate. 

The polling agents if the petitioner in a number of 
nlaccs were cither, driven out or went out of poll¬ 
ing stations on account of fear for >Iieir life. 
These factors acected the polling to the dis¬ 
advantage of the nctiliotier. Number of workers 
of Ihe pctilioiicr and polling a.gents were also 
beaten up and driven out ot the polling stations." 

T ct me now come to paragraph 34 of the petition. Just 
above para 34 is the 'heading" read'ng as under :— 

“Material facts and narticulars of violence and corrupt 
practice of Booth ernfuring non-comoHance of the 
provisions of the constitution, Act, Rules and orders 
thereunder." 

After selling out the duties of the district Election Officer, 
the Returning Officer and the Riiperintcndent of Police, the 
petitioner has, in thin paragraph, pleaded that the directions 
of the Election Commission were not followed bv the above 
authorities who used th’ir .luUioiitv In favour of the ‘‘power- 
fiffl Rival candidate". Tt 's also nilceed ip this paragraph of 
the petition that the ban on carndng of firearms was 
enforced in one sided manner to the advantage of the 
returned Candidate and therefore proved to be a complete* 
farce. It is alHcad in o.ara 35(a) that lieensed fire-arms 
of congress workers and suppor'ers were not in most of 
the cases desposted with the poFc*- aiithoritics. Tt is 
further staled that even ir cases ivp.er-* they were alleged 
to have been deposited ctiilier as per orders of the authori¬ 
ties, they were released subseqtionlly. 
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The peliliiJncr has also set out Iho names of the persons 
who eontiniicd to have the lire-arms vvith them. This, it is 
stated, enabled the Congress (1) v.oikcrs of the respondent 
to misuse the luo arms to frighten and intimidate voters 
m the constituency and pul tue Janln Oul workers in 
“jeopardy”. 

Immediately after paragraph 35 is the headings, 

“Out break of violence ali'ecting free and lair poll” 
below wnicn starts para 30 readuig us under ;—• 

“.lb. ta) The returned candidate Shri Kajiv Gandhi 
visited various places in dd-Ainelhi parliamentary 
Constituency aDoiit-five tim/s between 6th .and 
INtti rsovember for bis electioneering 

tampaign. 

(bj The details of the public meetings held in the 
constituency liavc been furnished in the foregoing 
paragraphs. 

(c) At such meetings, Shri Siitish Iviimar Sharma, 

active woi’Kers md agenls including the power!ui 
Block Piaraukhs and village Pramukns who arc 
tue supporters of Caiigiess (1 j and who worked 
actively tor the election ol the I'ctuiucd Candidate 
were present. Ihe concerned District Magistrate- 
cum-Uistrict Election OlliccrTteturning Officer 
and the then v'sitpcriineiitleiU of Ponce, and 
otner Oovernmciit GlliciaJs were also present at 
most of these meetings. 

(d) Between Id-lTiyiG and 18-11-TJby, Shri Rajiv 
Gandhi, the Respondeni, addressed meetings in 
the Aniethi Parhamenlary Constituency at 'liioi, 
Eursalganj, Salon and Gaunganj where the atten¬ 
dance was vor> t.hm. 'Ihc last meeting was held 
at GaunganJ on 18-11-1989 at Navodaya Vidya- 
laya Maidan. According to newspaper reports 
tSwatantra Bharat dated 19-11-1989) Ihc said 
meeting was 'eying lor an audience. ’ 

(e) From the very beginning, the returned candi-t 
date became panicky about the outcome of the 
election results on account ot the change in the 
mood and trend of the eleclorate. .He resorted 
to olfcnsivo campaigns and exhortations at some 
of the meetings, 

(1) As aforc.said at tlic meeting at Ayodhya on 
3-11-1989, the launching of the election compaign 
the returned candidate, Shri Rajiv Gandhi said 
that Raj Moh'aii Clandhi. the petitioner herein, 
should be made to fortcit his deposit. 

(g) At the meeting held at Ainetld on 6-11-1989 
the returned candidate in clear terms uiged dtiring 
the course of lip, speech that the people should 
‘hce to it that ih;y (oppo.silioii candidate) could 
not “set foot heit again ’ adding that parly office 
bearers which gives him highest lead would be 
belter looked after”. A report on this particu¬ 
lar speech appeared amongst others in Timeti of 
India Eiieknow iidjlioii of 7lh November 1989 
and Nav Bharat Times of Lucknow dated 
7-11-1989, Swatauira Bharat, Lucknow dated 
7-11-1989; and an article by Sharad Joshi In Nov 
Bharat Times Lucknow dated 27-11-1989. 

(hi At this meeting the returned candidate further 
spoke in the same vein. He exhorted that the 
people should see that the entire opposition .should 
itet less than lie? of votes in Amethi and that 
he (Raj Molian (iandhil should lose his deposit, 
lie promised lO give ''.-ipecial consideration’ to 
the workers who lead in this e.xcrciso. 

(ij The j.ictilioner's party, i.e. Janata Dal General 
.Secretary, Shri Yeshwant Sinha, wrote to the 
Chief Election Commissioner on 9-11-1989 point¬ 
ing out that the exhortation ot the Respondent 
was a blatant inJucemtat to booth capturing jn 
order to ensure a minimum of 85% votes for Shri 
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Rajiv Gandhi and that hucIi a call and Inducement 
was shocking and reprehensible and further that 
the 85% limn was mentioned with a view to 
avoid getting mio trouble with the Election Com¬ 
missions nomia of asiuming 90% polling to be 
indicative oi booth capturing. No action how¬ 
ever was taken by tile Jvlcctiou Commission. 

(j) The speech in Hindi at the public mojting held 
at Ametni on b-11-1989 in which tile Respondent 
made such cxhuitationa was also tape recorded 
by one ol the persons present at the said meet¬ 
ing. The relevant portions of tins tape recorded 
speech as follows v 

“LS BAR BHJ AGAR POORE VIPAKSH RE 
VOLE JOKE JAVA TO UNHEY 15% SE 
KAM VOTE MILENE CHvUUVE”. “AB 
GINTI KE DIN KE BAD JVLVlN AAP KO 
VAHA AARAR MIIAJNGA AMETHI ME, 
AUR PHlK H XM DEKIE HAI KI AMEiMl 
EOK BaBHA CHHEIRA KE 5 VIDHAN 
BABHiX Gl-lHETRUN ME KAUN 81AB8>E 
AAGir NlKLEciA, AUR JO BABbE AAGE 
NIKLEGE Ui, KHEMIiRa KE JkAR- 
VAKURIAON KO. PAR HAM KHAS 
DHVAN KAKUliNGE". 

tk) The petitioner alleges tinit these exhortations of 
the returned caiididale who occupied the highest 
oiticc Ol ine Piime Miiiksicr were not only exhibi- 
ling a disposition tov.ards oilcnsivc approach but 
also gave a clear Signal lo all concerned with the 
conduct ot the poll, about the course of ollcn.sive 
action and opcialioiis leuuircd ot them to achieve 
the target,” 

In paragraph 3o(eJ it is stated the lespondent became 
panicky about the out come of the election lesults on account 
oi tile change in the mood and trend ot the electuiate. 
Jt is tuilhcr slated that the re.spondeiit restored lo olicnsive 
campaigns and exhortations at some ol the meetings. I’he 
petitioner tnen reters lo the respondent’s meetings at Ayo¬ 
dhya on 3-11-89 and Amethi on 6-J1-89. It is the speech 
delivered by the respondeut at Amethi on 6-11-1989 which 
has been tape-recorded. 

In para 36(i) of the petition it is pleaded that the Janla 
uttered that tnc people siioutd see to it that the opposition 
candidate docs not set tool here again. He is also alleged 
to have exhorted the people lo see to it that the enttiled 
opposition gets less than 15% of voles in Amethi and that 
tnc petitioner loses his security deposit. 

In para 36(i) of the petition it is pleaded that the Japta 
Dal Xjeneral Sccretaiy oii Yeshwant Sinha wrote to the 
Election C'ommission that d,e cxhoitiitiun of the lespondent 
was a balatant indiicemeiit to “Booth capturing” but the 
Election Commission did not take any action, 

"Booth capturing” as a corrupt practice is mentioned in 

Section 123(8) which was introauced in the Act by Act 

1 of 1989 with effect from 15-3-1989. 

Section 123(8) contemplates three categories of persons 
who may commit this coiiupt practice. They are (i) a 
candidate (ii) his agent or (id) other person. 

The expression “agent” has been e.xplained in Explanation 
(1) to Section 123 which say.; thid for purposes of this 
section “agent” includes an Election Agent, a polling agent 
and any person who is held to have acted as an agent in 
connection with election with the consent of the candidate. 

Explanation (4) says that “Both capturing shall 
hirve the same meaning as in Section 135-A which provides 
a-M under ;— 

‘T35-A. OlHence of booth capturing.-—^Whoever com¬ 
mits an offence of booth capturing shall be punish¬ 
able with imprisonment for a term which shall not 
be less than six months but which may extend to 
two years and with fine; and where such offence is 
committed by a person in the servi«« of th# 
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Government, he shall be punishable with imprison¬ 
ment for u term which shall not be less than one 
year but which may extend to three years and ■ 
with line," 

Explanation,—For the purposes of this section “booth 
capturing” includes, among other things, ail or any of the 
following activities, namely ;— 

la) Seizure of a polling station or a place fixed for the 
poll by any person or persons making polling 

authorities surrender the ballot papers or voting 
machines and doing of any a'hcr act which nffects 
the orderly conduct of elections ; 

fb) taking possession of a polling station or a place 
fixed for the poll by any person or persons and 
allowing only his or their own supporters to exer¬ 
cise their right to vote and prevent others from 
voting ; 

(c) threatening any elector and preventing him from' 
going to the polling station or a place fixed for the 
poll to cast his vote ; 

td) seizure of a place for committing of votes by any 
person or persons, making the counting authorities 
surrender the ballot papers or voting machines and 
the doing of anything which affects the orderly 
counting of votes ; 

(e) doing by any person in the service of Government 
of all or any of the aforesaid activities or aiding 
or conniving at, any such activity in the furtherance • 
of the prospects of the election of a candidate." 

The first part creates “Booth capturing'' as an offence and 
provides for its punishment. It is in the Explanation append¬ 
ed immediately below the first part that “Booth capturing” 
has been defined by cate^orKing the activities which are to Be 
tieated as, or, included in “Booth capturing". 

In paragraph 36(j), a portion of the tape-recorded speech 
which is said to be the relevant portion, has been quoted. 

It will thus be seen that the petitioner's own Case is that 
the respondent had been exhorting the people through his 
speeches to indulge in “Booth captring" and to adopt the 
‘‘course of offencive action and operations to achieve the 
target. This also becomes absolnio'y clear from a perusal of 
paragraph 8 of the petition in which the petitioner has him¬ 
self, with reference to the respondent’s speeches made at 
Ayodhya on 3id November, 1989 and Amethi on 6th Nov¬ 
ember, 1989 , pleaded (vide paragraph 8(v) that "these speeches 
gave a clear signal to I tic Agenks and party w orkers about 
the course of offensive approach to the election. These 
speeches by the respondeat, it is further pleaded, “were cal¬ 
culated to and actually sowed the seed of violence and rig¬ 
ging for the election'’. 

The petitioner then proceeds to plead the violent incidents 
of 21st November, 1989 and 22nd November, 1989. The de¬ 
tails of ‘‘Booth capturing" have also been set out by the peti¬ 
tioner in the schedule annexed with the petition. 

Considered in the background of the above facts, it clearly 
comes out that respondent’,! speech made on 6th Novembei, 
1989 at Amethi is pleaded by the petitioner as part of the 
“corrupt practice of Booth capturing' although the speech by 
itself would not fall in any of the activities nentioned in 
the Explanation appended to Section ISiA. 

The next step in the scrutiny of this document, namely, 
the tape recorded speech of 6ih Novemljer, 1989 of the res¬ 
pondent, is to sec whether this document is an Integral part of 
the present petition. 

The corrupt practice of Booth capturing ns set out in the 
petition runs into several phases or stages. The first stage is 
the speech of the respondent allegedly tape recorded at 
Amethi on 6th November, 1989 in which he is said to have 
exhorted the people to adopt the offensive approach towards 
the election in qne.stion, The speech having thus motivated 
the people to adopt a particular course of action, the fall 
out came to be noticed in the violent incidents of 21st Nov¬ 
ember, 1989 and 22nd November, 1989, which constitute the 
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second and the third stage of ‘he corrupt practice of “Booth 
capturing" set out in subsequent paras of the petition. The 
recorded speech alone docs noi contain all the material facts. 
The ca'jsette, therefore, can nol. be treated to have become an 
uuogral part of the election petition by reference and the 
contention of the respondent that a copy of it should have 
been supplied to him has to be rojcclcd in view of the dot- 
trine lard down by the Supreme C ourt in Sahodra Bai Rai 
Vs. Ram Singh Aharwar A.l.R. 1963 S.C. 1079 and Thakur 
Virendra Singh Vs. Vimul Kumar, -MR 1976 SC 2169. 

The next documents are those which have been described 
in paragiaph 76 ot the petition, Ihij para deals with the coi- 
rupt piactice of the use of National Symbols contemplated by 
Section 123(3) of the Act. The whole ot this paragraph to¬ 
gether with Its sub-paragraphs is reproduced belojv 

‘‘76. Corrupt practice of use of National Symbols.—The 
returned candidate and bis election agent as afore¬ 
said and with their consent other agents and workers 
of the Congress il) paity indulged in the corrupt 
practice of use of national symbols within the mean¬ 
ing of Section t23i3) of the Act. This had been 
done with a view 10 furthering the prospects of the 
election ot the returned candidate. The instances 
of such corrupt practices arc as under ;— 

(a) They arranged to dp.iributc freely a map of the 
25 Amethi Parlianieniary Constituency with five 
segments shown in separate colour scheme to the 
V liters of the constituency during the election cam¬ 
paigns and election meetings. This map contains 
the reference to the development work alleged to 
have been done in the Amethi constituency in 
the past. While distributing the maps the Congress 
( 1 ) campaigners called upon the voters to vote tor 
the respondent showing the development work 
mentioned in the map. The map contained, 
amongst other, a national flag with the picture 
of Jawahar Lul Nehru superimposed thereon 
which is the synibol/emblem used by the Govern¬ 
ment in connection with the Nehru Centenary 
and covered by Law as National Emblem. The 
map has been published by the Etirvey of India, 
Government of India and was priced Rs. 2, The 
map has been printed specially for the Amethi 
constituency and w.tli the election in mind. The 
use of the emblem/,symbol of National flag with 
.lawahurlal Nehru’s picture is an use of national 
symbol within ihc meaning of Section 123(3) of 
the Act, 

(b) Posters were printed with a background of the 

national symbol used by the Government of India 
in connection v/hh the Nclirn Centenary, i.c, with 
tri-coIour background in the .same manner as in 
national flag. Over these posters, the exhortation 
in words “Vote for" was superimposed. These 
posters were pasted and distributed with the con¬ 
sent of the Respondent Over all places in the five 
assembly segments. 


(c) The Congress (I) magazine in Hindi “VARNIKA’’ 
published by the party head office at Delhi and 
circulated ail over the country including the 
various places in Amethi constituency also con¬ 
tains the National .Symbol with the pictorial refie- 
sentation of Jawaharlal Nehru as aforesaid with 
the appeal to voters to vote for the respondent 
and his party both appearing on the back and 
front ^ver pages. Tue magazine also contains 
an article relating the respondent and the peti¬ 
tioner under the title '‘ASLt GANDHI RAJIV 
GANDHI". 

The above acts amount to the commission of corrupt 
practice of use of national symbol for the further¬ 
ance of the prospects of the returned candidate, by 
the returned candidate and by Shri Satish Kumar 
Sharma, his election agent. The above also amount¬ 
ed to appeal lo the voters on the basis of the Natio¬ 
nal Symbol. By iliese the respondent projected iiim- 
.self as a candidate of the State, These practices is 
covered iindei Section 123(3) read with Sections 
100(1 )(b) and 100(1) (dXii) of the Act." 



221 


[•Ti-fll- 3(iii)] 


vTfi'pt »i;r ^ 


.tiK’TT 6, Ii/% I«. 1 yi3 


i, -' 3 - 


-E-l .LIJ.V'OI^ 


Section 123(3) of the Act m which the ecirrupt practices 
ot the use 01 National symbols has been described, provides 


(r) Appeal to national symbols for prejudicially attccl- 
ing the election of any canilidate. 


us under :— 

“123, Corrupt practices.—The followinj; shall be deemed 
to be corrupt practices for the purposes of this set.” 

“< 1 ) . 

( 2 ) . 

(3) The appeal by a candidate or his agent or by any 
other person ivitli the consent ot a candidate or 
his election agent to vote or refrain from voting 
for any person on the ground of his religion, 
race, caste, community or language or the use 
of, or appeal to religious symbols or the use of, 
or appeal to, lationul symbols such as the antio- 
nal flag or the national emblem for the further¬ 
ance ot the prospects of the election of that can- 
d'datc or for prejudicially affecting the election 
of any candidate; 


in the instant case, it is the activhy relating to the National 
hynibol which has been pleaded us a corrupt practice. 

There are many National Symbols. The use of the "ord 
■'Symbols” m a plural foim itself is indicative of the plurality 
ot symbols which is also vonliimcd by the use of the vyords 
"such ns” before the woi’J.s “National T1 ag or the National 
Hmblcm” occtiring in sub-Seciion (5) of Section 123. 

The srgnilicance and true meaning of the words “such as’ 
occirring in this Section were c.'rplained by the Division 
Bench of this Court in Karan Singh Vs. Janiuna Singh 
A.I.R. 1959 Allahabad 427 as follows; — 

‘The use of the expre^ion ‘such as’ instead of ‘includ¬ 
ing' or ‘for example’; in our opinion connotes and 
idea that only those National Symbols should be 
taken into account which ate like and similar to 
the National Idag or the National P'mblem." 


Provided that no symbol allotted under this Act to a 
candidate shall be .teemed to be religious symbol or 
a national .symbol lor the piirpO'ses of this clause." 

The provisions exti tided abo', e indicate that there arc 
many facets of this corrupt piauice. It will be seen from 
an analysis of the aforesaid provisions that there are certain 
activities relating to religion, lice, caste, cemmunity, lan¬ 
guage. religious symbols and nnlionul symbols which, if car¬ 
ried on by a candidate or his agent o’’ by any other person 
with the consent of the cuiidi late or his electron agent, con¬ 
stitute a corrupt practice. The following activities, or, any 
of them, would be a coi iupt practice ;— 

“(a) The appeal to vole for a candidate on the ground of 
his religion. 

(b) The appeal to vole for a candidate on the ground 
of his race. 

fc) The appeal to vote I'o,' .a candidate on the ground of 
his caste, 

(d) The appeal to vote for a candidate on the ground 
of his community. 

(e) The appeal to vote for a candidate on the ground 
of his language. 

(f) The appeal not to vote for a candidate on the ground 

of bis religion. 

(g) The appeal not to vote for a candidate on the 

ground of his race. 

(h) The appeal not to vote for a candidate on the 

ground of his caste. 

(i) The appeal not lo vote for a candidate on the 

ground ot his community, 

(j) The appeal not to vote for a candidate on the 

ground of his language, 

(k) Use of religious symbols for the furtherance of the 
prospects of the election of a candidate. 

(l) Anneal to religions symbols for the furtherance of 

the prospects of the election of a candidate. 

tm) Use of religious symbol for prejudicially affecting the 
election of any candidate. 

(nf Appeal to religious symbols for prejudically affect¬ 
ing the election of any candidate. 

to) Use of national symbols for the furtherance of the 
prosnects of the election of the candidate is a 
corrupt practice. 

fp) Appeal to national symbols for the fitrlherance of 
the prospects of the election of the candidate. 

("q) Use of national symbols for prejudicially affecting 
the election of any candidate. 


It was in this case that the provisions of the Umblems 
and Names (Prevention ea’ Impiopcr Use) Act, 1950 were 
considered and the National Hag was held to be a national 
symbol. The diffcience between "Symbol" and “Emblem" was 
also noticed in this case which has since been followed in 
Glrayar Ali Khan Vs. Kcslrav Gupta AIK 1959 Allahabad 
264 and Rustom Satin Vs, Dr, Sampirruanand 20 E.L.R, 221, 

These decisions were cited bel'o'c me by the counsel for 
the respondent to show that no case of corrupt practice 
of use of national symbols was made out and that para¬ 
graph 76 of the petition w.Vj Tiable to be deleted. This is the 
subject matter of a separate application given by the respon¬ 
dent under order 6 rule IS and under order 7 rule II C.P.C. 
etc, Here, I am concerned with tire question whether or 
not a true copy of the election petithn was given to the res¬ 
pondent. To put it differently it is not the endeavour at this 
stage to consider whether '.he pleadings set out in paragraph 
76 of the petition make out .i case of corrupt practice of 
the use of National Symbolr or that the pleading.s are defec¬ 
tive, vague or insufficient. The present effort is confined to a 
different question, namely, the question whether or not the 
documents specified in paragraph 76 of the petition tire an 
integral part of the petition by reference and if the answer 
is in the affirmative, whether the copies of these documents 
should have been supplied to the respondent as part of the 
petition, 


Let me now consider the pleadings of the petitioner as to 
the corrupt practice of .ise of National Symbols. 

Para 76 it will be noticed, is bended as ‘‘Corrupt Practice 
uf the National Symbols”. 

In the opening part of pai ii.yrapli 76, it is stated in ex¬ 
plicit terms that the respondent and his election agent and, 
with their consent, other agents and workers indulged in 
the corrupt practice of the use of national symbol with a 
view to furthering the prospects of the election of the return¬ 
ed candidate. The petitioner then proceeds to give tliire ins- 
tances, 


fn the first instance as ^ct out in sub ptira (a) of paragraph 
76, there was a map of 25-ArTn:thi ParHamentaTy constitu- 
ency which, apart from sho.ving the five Assembly segments 
in different colour scherac.s .showed the development work 
earned out in the constituency. The map contained the 
National Flag with the picture of lawaharlnl Nehru surer 
imposed thereon which was the symbo1s|embIem used by 
me government in connection with the Nehru centenary 
Ihi,s. It IS Pleaded, is covered by law ag National Emblem. 
At the end of sub-para fa) it is st.nlcd that “the use of the 
emblem/symbol of National f lair with Jawabarlal Nehru’s 

main's"' within the meaning of 

section 123(3) of the Act." 

The second instance of the ipe of national symbol in con¬ 
tained m mh-rara fh) wherem it is set out that posters were 
m-nted with a background of nation.nl svmbol used bv the 
Government of India in connection with the Nehru Centenary 
. ^ wnb heeVpvoimd in the same manner ag in the 

_^-t.op.| flae On there „v:r,„s exhortation in words 
was superimposed The.se posts were allegedly 
,te and d.r^ibijted -.I'qli the consent of the respondent in 
the five Asseihbly segments. ^ ' 
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Tbc ihiicl iiiituncc is set out in Kub-para tej of para 76 
in which the Hindi Mugacine'Varnika" published by the 
CongresstlJ party head olfice at Delhi is said tu contain on 
its front and back page coveis the National Symbol with 
the pictorial representation of Jawaharlal Nelirii and a'n 
appetd to the voters to vote for the respondent and his 
party. 

The petitioner reiterates in the last part if liiis paia that 
the above 'acts amount to Ihe commission of the corrupt prac¬ 
tice of use of National ,yiul)ol for the furtheianee of the 
prospects of llie returned caiididale by the reiurned candi¬ 
date and by Sri ivatish K.umai Sharmc. his election ugent. It 
is further said that this amounted to appeal to the voters 
on the basis of National symbol. 

The use of National Symbol is thus said to constitute the 
corrupt practice under section 123(3) in two ways : 

(a) use of National Symbol was m.ide foi the further¬ 
ance of the prospects of the returned candidate, 
namely, the respondent. 

(b) An appeal to the Nation'-tl Symbol was made for 
the furtherance of the prosptci.i of the election of 
the returned candidate. 

The corrupt practice of use of national symbols is based 
on three documents referred to m siib-para( i), b) and (c) 

of para 76. These document-.,, as pointed out earlier, arc 

(1) a map of the contituency, (2) poster and (3) Hindi 
Magazine "Vainika". 

The material facts of the use of National Symbols which 
amount to a corrupt practice are - 

(1) Use of or appeal lo the national symbol. 

(2) The use of or appeal to Nation'll Symbols should 

be for the fuiThcrance of the prospects of the elec¬ 
tion of a candidate or for prejudicially affecting 
the election of any candidate. 

The commission of the '.•ornipt practice has to be by a 
candidate or his agent or by any other pei-son with the 
consent of the candidate or his election agent. 

The material facts as to 'he use of the National Symbols 
are contained in the documents referred lo above. On all 
the three documents national symbol was said to have been 
printed. The act of printing a I-laiional symbol would amount 
to the use of (he National Symbol. 

The National Symbol u.scd on the document mentioned in 
paragraph 76(a) is the National I’lag wliich undoubtcdlv is 
a National Symbol. It is pleaded that the picture of Jawanar- 
lal Nehru was sunevimeosed thereon. Tt is further pleaded 
that the use of the embicm/syinhol of National Fhm with 
Jawaharlal Nehru’s pictiiie is use of National symbol. The 
National symbol is thu.s clearly pleaded to have been used. 

In paragraph 76(b) the use of Nationul Symbol is men¬ 
tioned thus — 

‘‘Posters were printed wjlli background of the National 
Symbol used by the Government of India in con¬ 
nection with the Nehiu Centenary i.e. with tri¬ 
colour background in the same manner as in 
National flag. 

The documents mentioned in paiag.'.nph 76(c) namely the 
Hindi magazine '‘Varnika" nas said to contain ‘‘the national 
symbol with the pictorial renjesenfation of Jawaharlal Nehru.” 
The documents are also said to contain the word “vote for”. 
What was printed immedialely alter these words is not in¬ 
dicated so that the person fc.- whom tbc words “vote for” 
were mentioned on this document remains indeterminate. In 
re:,/ecf of the document mentioned in paragraph 76(c) it .. 
pleaded that there was an appeal contained therein to vote 
for the respondent and h's party, d'he National Symbol/ 
Fmblem were tned Ihrouch ib-sc three documents for the 
furtherance of the prospects of the respotident’s election. 

This W'ould indicate that the respontlent. in c.rder to give 
."'ll affective reply has to hive a look at these documents to 
find' out all the material tact? relatme to this corrupt prac¬ 
tice particularly as the national symbol itself has been diffe¬ 
rently described on the three documents. 


If it were merely the use of National blag, the matter 
would have been diffeicnt as every citizen of the country 
is aware of the contents, clour and contours of the flag and 
perhaps none would be permitted, nor would he be heard 
lo say that he would Hist see at tbc flag or its photograph to 
understand what a National flag is, But bcic, in the instant 
case the position is different. Here, the petitioner has used 
the words ‘‘National Flag", “National emblem", national 
symbol", ‘‘.symbol/emblem used by ttic Government in con¬ 
nection with the Nehru Centenary” and oher similar ex¬ 
pressions in paragraph 76 of the petition. What, therefore, it 
conveys is utter confusion. An inquisitive mind would not 
lest until it had a look at Ihe three documents to find out 
what exactly is the national symbol or national emblem 
etc, pleaded by the petitioner. 

The national symbol or emblem or the national flag with 
the photograph of Jawaharlal Nchm superimposed thereon 
which is pleaded as a national emblem is an object used on 
the document. It is the used of this object which is the 
corrupt practice. The object is, therefore, an essential part 
of the material facts con.ttit jling this conupt practice. It is 
this object which is lo be lool^ed al to be iindersood. 

At this stage I may refer to the obscivations of the Supreme 
Couit in M. Karunanidhi’s case (supra) (AIR 1983 SC 558) 
in respect of a photograph of a fancy banner which was 
the subject matter of the coirupt practice envisaged by 
section 123(6) of incurring election expenses in violation 
of Section 77 of the Act. f'he Supreme Court observed at 
page 570 of the report 'as under :— 

“Admittedly, a copy of (he photograph was not furnish¬ 
ed to the appellant along with a copy of the elec¬ 
tion petition. The averment contained in para¬ 
graph 19(b) would bo incomplete without a copy 
of the photograph being supplied with a copy of the 
election petition. The averment therein is that the 
appellant committed a corrupt practice under sub¬ 
section (6) of Section 123 of the Act by Incurring 
or authorising expenditure in contravention of S. 
77. Tt is alleged that the appellant had .set up fancy 
banners throughout the conslltucncy and the num¬ 
ber of such banners was about 50, the cost of each 
such banner being not less than R.s. 1,000/- and 
therefore the expenditure involved in errecting these 
50 banners was not less than 50,000/- but that the 
appellant had not iisclosed the amount in the re¬ 
turn of the election expenses and thus committed 
a corrupt practice under sub-scction (6) of Section 
123 of the Act, 

29, It is not possible to coneib'c of the dimension of the 
large fancy banner unless one has a look at the photograph. 
The nhotogranh filed with the election petition gives a visual 
dcscrpitlon of the fancy banner, the cost of which at a mere 
look would show that the expenditure in setting up 
each such banner woiil.l be Rs, 1000/- or more, 

Nevertbelc'.i. without being furnished -with a copy 
of the photogranh, the avernietits in naraeraph 18 
(b) would be incomplete as regards the allegations 
of the corrupt practice committed by the appe¬ 
llant”. 

The Supreme rourt further ob.servrd in para 39 of the 
report on page 573 as ptider 

“TThe test to be lappllied in determining whether the 
photograph referred to in paragraph 18(b) is rn 
integral part of the elccFon p*titir>n 0 “ was rn‘'ielv 
a piece of evidence in proof of 'he alicciition con- 
tidned therein, depends on whether it Is a part of 
the pleadings”. 

The Supreme Court in the above case had held the 
pholograph to be a part of the pleadings. 

I am. therefore, clearly of the view that all the three 
rloriiments cimstllutc an Integral part of the nrtition, hein't 
a.n cssentii’il component of the cornint practhe of use of 
national symbol as set out Ip para 76 of the petition. 

Tliere is .nnolher reason, and T shohld say. a. very strong 
reiLson. for hvolding that thc'C drvnmtenis are on "n'egial 
part of the petition by reference. The reasons is (his, 

Use of national symbol has also been pleaded as a cor¬ 
rupt practice of undue influence. 
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In para 80 of the petition, it is stated as under : — 

‘‘80. Corrupt Piactiee of Undue Inlluenu;-- 

(a) In addition to the above the facts nienilioneJ 
in the pniagraphs hereinabove coneeining iho 
aOlivitics of idiri Saibhash Kumar, Disoici 
Magi.stiate and Returning Otlicir, Sul anpur, 
Shi'i Vijay Baghav Panl, Superintendaiit of J'olicc 
Shri Piadcep Kumar Verma, SHO Jagdishpur as 
well all other activities constituting the corrupt 
practices of Booth Capturing, bribery, use ol 
National Symbol etc, also amount to Undue 
Influence witlhn the meaning of Section 123(3) 
of the Act. 

(b) ' The National Fla^, National synilxil, Officials 

of the Stu'c, Security and Police Forces, Govern¬ 
ment Funds and promises of Governmental lar¬ 
gess iiill were used to pioinote the respondent’s 
prospects. Instead of contc.sting the election as 
one citizen against other eilizens, he projected 
himself as Ihc candidalc of the GovLunmciit, 
Slate and nation and used their resources. Not 
content with this, he resorted I 0 booth captuiing 
and intimidation on a vide scaU.” 

1 am not concerned at this stage, withi the question whci her, 
on the facts pleaded in respect of a dislinwt co.“ruipt prac¬ 
tice, it is pcimissible to a petitioner to plead, at another 
place cl Hie petilion, that the fads cailier given in respect 
of mat corrupt practice also constitute another corrupt 
prartico as, olieti’Wise, the S.C'. in halit Kishoie V. J. P. 
Thada 1990 tlj Scale 199, which has again been consideied 
by me on 69 of this judgment, has held that it is not per¬ 
missible. 

What is relevant is that the petitioner, on the basis of 
facts already given in respect of the corrupt practices of 
Booth capturing, Bribery, and use of National symbols, has 
pleaded that the said activities also constitule the corrupt prac¬ 
tice of ‘‘Undue Influence,” 

‘‘Undue Influence” has been specified as a separate and 
distinct corrupt practice under sec'ion 123(2) and not 123 
(3) which has come to be mentioned in the last line of 
sub^para (a) of paragraph 80. 

iS'zction 123 (2) provides as under ; — 

‘‘123. Corrupt practices.—^Tht'i following shall be deem¬ 
ed to be corrupt practices for the purpo.es of 
this Act ;— 

( 1 ). 

(2) Undue influence, that is to say, any direct or in¬ 
direct interference or attempt to interfere on the 
part of the candidate or his agent, oi' of any 
other person with the consent of the candidate 
or his election agent with the free exercise of 
any electoral right : 

Provided that.—- 

fnl without prejudice to the geneiallity of the provi¬ 
sions of this clause any such person as is refer¬ 
red to therein who— 

fi) threatens any candidate or any elector, or any 
person in whom a candidate or an elector is 
IS interested, with injury of any kind including 
sccialostracism and cx-communicatibn or ex¬ 
pulsion from any caste or community ; or 

(ii) induces or attempts to induce a candidate or an 
elector to believe that he or any person in 
whom he is interested, will become or will be 
rendered an object of divine displeasure or 
spiritual censure. 

shall be deemed to interfere with the free exercise of 
1 I 10 electoral right of such candidate or elec¬ 
tor within the meaning of this clause ; 

(b) a declaral'on of public policy, or a piomise of 
public action, or the mere exercise of a legal 
right without intent to interfers with an electoral 
ripht, shall not be deemed to be interference 
within the meaning of this clause.” 


The c.sscniial ingredients of this coirunt practice which 
deals with any direct 01 inducct inlerti rcnce or altc.mpt to 
interfere on Hie pa't of the candidalc nr his agent or any 
■other penson with the consent of the candidate or his elec¬ 
tion .'.genl with the ficc exercise of any electoral right, aic 
distiiici fiom llioze of the corrupt practices of Ihc use of 
National symbol. 

“Electoral Right'' has been defined in Section 79(d) as 
under :—■ 

“79(d) “electoral right” means the right of person to 
stand or not to stand as, or to with draw or not 
to w lliijraw from being, a cand'date, or to vote 
01 lefraiii from voting at an election 

The electoral ligbls of a person at an election contemplat¬ 
ed by the definition ate 

(i) the fight to stand as a candidate, 

(Ii) the right ncl to stand as a cand date, 

(hi) the right to withdraw from being a candidate, 

(iv) the right not to withdraw from being a candidate. 

(V) the right to vole. 

(vi) the right not to vole. 

The right to vote is contained in section 62 of the Act 
xvhich provides as under :— 

“62. Right to vote.—(1) No person who is not, and 
and except as expressly provided by this Act. every 
person who is, for the time being entered in the 
electoral roll of any constituency shall be entitled 
to vote in that cor.rititiiency. 

(2) No person shall vote at an election in any con¬ 
stituency if he is subject to any of the disquali¬ 
fications referred to In section 16 of (he Represen¬ 
tation of the People Act, 19.^0 14 of 1950). 

(3) No person shal Note at a general election in more 

than one constituency of the .same class and if a 
person votes in more than one such constlluency, 
his votes in all such constituencies shall be void. 

(4) No person sehall at any election vote in the same 
consfituency .more than once, notwithstanding that 
his name may have been registered in the electoral 
roll for that constituency more than once, and if 
he does so vote, all his votes in that constituency 
shall be void. 

(.I) No pCTMon shall vote at .Tny election if he is con¬ 
fined in a prison, whether under a sentence of im¬ 
prisonment or transportation or otherwise, or is 
in the lawful custody of the police ; 

Provided that nothing in this sub-section shall apply 
to a person subjected to preventive detention under 
any law for the time being inforcc”. 

Any interference or attempt to interfere with the free 
exercise of anv of the electoral rights specified above at 
serial (i) to (vi) will be a corrupt practice of ‘‘u'ndue 
influence”. ' 

There is also a “deeming" provision contained in clause 
fa) of Ihc proviso to cub-scefion (2). It lays down that if 
anv person, namelv. the candidate or his agent, or, any 
other person with the consent of the candidate or his elec¬ 
tion event carries op the activities specified in sub-clause fl) 

and (ii) of clause (a), he shall be deemed to interfere with 

the free c.xerci’je of the electoral right. 

In Lalit Kishore Cliaturvcdi Vs. I. P. Thada 199011) 
Scale 199 the wSupreme Court speaking through Flon’ble 
R. M. Snhal I. observed an under :—■ 

“Undue influence is an inference which arises on facts 
pleaded a'tid p'ovcd. More averment that applicant 
exercised u'ndue influence in absence of precise 
facts, namely, the nature of such influence the per¬ 
son' on whom it was exercise and time and place 
of it the pleadings in paragraphs fl) and fj) fell 
.sjiort of the requirement in law. Allegation’s fishing 
and rexnng, as were pleaded in this case could ngt 
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be said tu bo sufficient coinplMnce of sect'oii 
«3(lXb),” 

It may be mentioned that in this case also the petitioner 
had pletided two corrupt practices on the basis of same 
facts and the Supreme Court observed 

“Although much was argued on 123(21 but no specific 
pleading could be pointed out in this regard. No 
detaito of undue influence or direct or indirect 
interference by the appellant, or his agent, with 
his consent with free exercise of electoral right 
was raised. In fact guilt under section 123(2) 
was attempted to be made on same plctiding, 
namely, paragraph 3(i)(j). The ingredients of the 
two being different they were to be pleaded speci¬ 
fically and the details were to be furnished sepa¬ 
rately to give a clear picture of cause of action." 

Since it has been set out in para 80 of the petition that 
the facts given in respect of the cornipt practice of use of 
national symbol also constitute the corrupt practice of 
tmdne influence one has to revert to the facts set out in 
para 76 of the petition in which the corrupt practice of the 
use of national symbols, based on three documents, has 
been pleaded. If those facts are treated as pleadings of the 
corrupt Practice of undue influence it will be noticed that 
the petitioner h.as not set out the material facts relating to 
this corrupt practice and in order to find out the material 
fact'! and particulars, one ha.s necessarily to look into and 
read the contejits of the doettments mentioned in sub paras 
(a), (b) and (c) of paragraph 76. 

For purposes of the corrupt practice of undue influence, 
herefore, those documents become incorporated in the peti¬ 
tion by reference and consitliito an integral part of the 
election petition in accordance with the principles set out 
bv the Supreme Court in U, S, Snsidharan’s case (supra) 
(AIR 1990 SC 924-1989 (4) SCC 4821, 

It is not disputed by Sri S. C. Maheshwari, appearing on 
behalf pf the respondent, tha, copieti of two of the docu¬ 
ments riamely the map mentioned in para 76(ii) and cover 
pages of the Hindi magaxinc “Varnika” have been supplied 
to him. He, however, insists that since whole of the maga¬ 
zine was referred to in pnra 76tc) of the petit’on. the copy 
of the whole magazine should have been given to the rcs- 
nondent. This submission cannot be accepted, at least 
for purposes of the corrupt practice of use of national 
symbol. 

Sri S. C, Mahenhwari contends that copies of these docu¬ 
ments were not supplied to liim as part of the petition but 
as port of the documents filed with the petition and, there¬ 
fore, the petitioner cannot be said to have supplied a true 
copy of the petition to him. Sri Maheshwari shonfd thank 
the courtsev (if Sri Ramachandran in supplying him the 
copies of the documents filed as evidence in the case which 
he was otherwise not entitled to get and, therefore, he 
need not attempt to make any capital out of it. 

The pcltioner while setting out the corrupt practice of 
use of National Symboh had categorically and specifically 
mentioned that the National Svmbol was nied on the front 
and back cover pages of the magazine. These pages alone, 
therefore, stood incorporated in the petition by referem!?. 
for purposes of the corrupt practice of use of National 
symbol and since copies of these two pages have already 
been furnished to the respondent, no grievance can possibly 
be raised in respect of litesc documents. 

But the matter does not end here. 

For puropses of the corrunt practice of Undue influence, 
another page of magazine ‘‘Varnika” containing the article 
‘‘Asli Gandhi Rajiv Gandhi" stands incorporated in the 
petition because the petitioner does not set out the material 
facta of the corrupt practice of undue influence and refers 
merely to this article which has to be read to understand 
the petitioner’s case as to how the respondent interfered 
or attempted to interfere with the free exercise of the elec¬ 
toral right through this article, A copy of this article has 
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already been given o the respondent and, therefore no grle- 
vai.CL can be raised by tlie respondent in respect of this 
document. 

The copy of the poster referred to in patagiaph 76(b) has 
also not been given to the respondent by the petitioner on 
whose behalf it is contended that since thi(, document was 
not in the possession and control of the petitioner he could 
not be compelled to supply a copy of the said document. 
This plea has to be rejected. 

1 1 lias already been held by me in the eatlier part of 
the judgment that this document is an integral jiart of the 
petition by incorporation. The LTCe of the N.ational symbol 
together with an “appeal to vote” indicating that further¬ 
ance of the prospect of the election was the purpose of the 
document, would be apparent from a look at the document 
which alone, on account of the material facts contained 
therein, would make the pleadings clear and specific. This 
document alone would give a visual description of ihe poster 
containing also an appeal to vote. 

Since copy of this document has not been given to the 
respondent, not even ut; part of the petition, provisions of 
Section 81(3) of the Act cannot be said to have been com¬ 
plied with. 

Similarly, for purposes of the ccrnipt practice of undue 
influence, this document, tiainely the poster icfenied to in 
paragraph 76(b). has to be looked into to nd put the mate¬ 
rial facts of this corrupt practice and to further find out 
how the respondent interfered or attempted to interfere with 
the free exercise of the electoral rights by the voters. The 
petitioner himself has not, as pointed out earlier, given the 
material facts or particulars of the corrupt practice of un¬ 
due influence except by saying in paragraph 80 that the fact’s 
relating to the corrupt practice of use of National symbol 
also constitute the cot nipt practice of undue influence. The 
copy of this document should also have been supplied to the 
respondent as the said document, for purposes of the 
corrupt practice of undue influence, was an integral part of 
the petition and not a document in evidence. 

It may be stated th’at the corrupt practice of undue influ¬ 
ence has also been pleaded in other piiras of the petition 
including para 75 which, incidentally, in not supported by 
an affidavit but I am not copccnicd with those other paras 
as the petition himself lias confined his case only to para 76 
by saying in para 80 of that the activities consitutlng the 
corrupt practice of use Df National symbol also amount tci 
indue influence within the meaning of Section 123(3) of 
the Act. 

Similarly in respect of the ni.ip of the Amethi Parlia¬ 
mentary constituency c-anlainivig a reference of the deve¬ 
lopment work, another corrupt practice has been pleaded 
by the petitioner in para 78 of the petition. This corfOfit 
practice relates to the obtaining or procuring assistance of 
Gazetted Offlccrs/Police Otficers for the furtherance of the 
prospects of the returned candidate. The relevant portion 
of paragraph 78 is quoted below :— 

“In addition to the above, the respondents with his con¬ 
sent his agents caused the officials of Ministry of 
Defence and the Survey of India Government of 
India to print and publish a special map for the 
25 Amethi Parliamentary Constituency r,bowing the 
development -work in the constituency with the 
object of furthering the prospects of the election 
of the first respondent within the meaning of 
Section 123(7) of the Act," 

Now, Section 123(7) provides as under ;— 

‘‘123(7) The obtaining or procuring or abetting or at¬ 
tempting to obtain or procure by n candidate or 
his agent or, by any other person with the consent 
of a candidate or his election agent, any assistance 
other than the giving of vote for the furiherance 
of the prospects of that candidate’s from anv per¬ 
son in the ncrvice of the Government and belong¬ 
ing to anv of the following classes, namely ;— 
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Congress CO jeep bearing No. DNA 5766 park¬ 
ed within 15 metres of polling station numbers 
81. 82 and 83. They also found that at more 
than one place the voters expressing fears of 
retaliation for voting against the Ruling party. 
The report of the Independent Initiative was 
prepared by S. S. Rathore. Rajiv Bhushan and 
Saii&ilah, Advocates Allahabad and was duly 
submitted to the Election Commtesion. 


['TTtrll—t(iii)] 


(a) . 

(b) .... 

(c) - 

(d) .... 

(e) .... 

(f) . 

fg) .... 
provided 


The petitioner has merely referred to the ‘‘ofScials” of the 
Ministry of Defence and the Survey of India as having 
printed and published the map in question showing the deve¬ 
lopment work done in the constituency. How has the map 
furthered the prospects of the election of the respondent 
and how has the so-called development work been described 
will be clear from the perimal of the map which would also 
give out the material facts. 

The essential Ingredients or the material facts of this 
corrupt practice have not been set out in the petition but 
a reference has been made to the m.tp from which it is to 
bp inferred that this corrupt practice was committed by 
"Pttinir the map published aud utilising it for the furlber- 
nnee of the prospects of the election of the respondent. The 
map therefore stands incorpo.’-ated in the petition bv refer¬ 
ence in accordance with the principles laid down by the 
<!norprnp Court in U S, Sasidbaran’s case (Supra") A.T.R. 
moo pc 924—1989 (4) SCC 482. 

The 'next document complained of is the video film mai- 
boned in para 72(a)(iii) and (vil tis also in suh-para (bl of 
'be said paragraph. 

Tt imv be stated that at the Intervention of the Election 
Commission of India, a repoll was held on 27-11-1989 at n 
nnmt'er of nolHncr stations. The repoll has also been oues- 
doned hv the petitioner and in this legard he has set out 
in mra 72 as under :— 

i.pppcTT. ON 27-11-1989 

77rpl The nnontisfaCtOTT' conduct of the rcnoll on 
77-11-1UR9 was renoTted to the netitloner bv vari- 
oiis indene'ndent observers in the followino terms 
,snH thev were reve.iliner more startling things in 
repnrd to the poll includhte the following 

Ct In n verv largo number of polling stations 

d'd not conirrienCB at the npnointed time. Even 
"rilo 10 4 M.. the noli dJd rot commence as 
paper seals were not supplied to them. 

til") Without the paner seals, an imnortent rrovlsion 
■for securing and ensnring intamncrabilitv of tbe^ 
bnitot boxes the . ballot boxes were used at the 
polling stations. 

tiiil The rolling staff themselves was either sfamning 
O’" assisting the x'otCrs opcnlv in stamping ibeir 
votes on the ballot papers, or openlv nnfo'd'ne 
the ballot narers marked bv the voters and in¬ 
serting themselves after '.nch inspection of the 
mark of vote into the ballot boxes, or ins'ruct- 
i-gff the voters bv clear indications to mari' 
their votes on the symbol of the reutrned 
candidate. 

This was also found and fi1m*d >iv the Advocates 
representing the Taftepcndcrt Initiative in polbne 
hno'h Mos. so fid, 

tiv") The indenendent intlalivc observers noticed serious 
irregularities in boo'b numbers 13. 14. .fu 60. 
69, 81. 8?. IT no, 91 and 92 where tbo 'tatii- 
forv pgper seal rcouired to be aPlYi-d to secure 
the hattot boxes ngainst tn*ampprahi)i1v was not 
pserl imd In fact Was not there. Tip's fact was 
acVvowirdged by the presiding nfflecr of other 
rpiiing stations mcntloped above however re¬ 
fused to acknowledge. The team also found a 

796 01/91—3 


(v) The same set of Presiding Officers and polling 
officers were posted for duty at these 97 polling 
stations and 8 Auxiliary polling stations on 

27-11-1989 even though the repoll had been held 

on account of the poll heKl on 22-11-1989 in 
these stations with the Presiding Officers and 
polling officers were found to be irregular. 

(iv) As mentioned abtwe the actual conduct of ropoTl 
in some placets was filmed and recorded in video 
cassettes by the Independent Initiative. The dis¬ 
close over and above the rigging as de.scribed 

above, some of the other glaring Irregularities 
such the clear vio1a(»n of the law In regard to 
the plying of vehicles carrying voters tc polling 
stations in the presence of agents and workers 
of the returned candid.ite the open admission bv 
village Pramukhu of the use of number of 
tractors with trailers, jeeps, tnicks etc. for carry¬ 
ing voters to and from polling stations. 

(b) The petitioner craves leave of this Hon’ble Court 
To summon and exhibit the video film in the pro¬ 
ceedings in support of the above. 

(cl In view of the above, the entire repoll In 87 nolHng 
.stations became also vitiated and. .the whole pro¬ 
ceedings of the repoll was a farce. In retrospect, 

the boycott of repoll by' the petitioner was fully 

justified.’ 

In para 66 of the petition the petitioner has dealt with 
Commission’s Central Observers’ report while in para 67, 
the visit of Commission’s team headed bv Sri C. E. Rose 
has been described and disenssed. The petitioner then pro¬ 
ceeds to sav in para 68 that on 26-11 -89 the Election Com- 
misnlon of India ordered repoll in 97 polling stations and 8 

puxillnrv nolUng stations and that removal of District Elec¬ 

tion Officer-cum-District Magistrate cum-Refuminn Officer as 
also that of Superintendent of Police was ordered. 

In panr 29 of the Petition, the repoll has been referred toi 
as farce. In para 32 of the petition It has been stated as 
under:— 

‘‘32. The repoll, ordered was also dull registering verir 
low perceptage of voting. As the renoll in 97 
polling booths and 8 nuxilinrv polling booths ser’- 
nps irreeulaxifics "cre emv.mitted tn almost all the 
Polling booths. Tlic details are given later in this 
petition.” 

I have already qiioted para 72 of the petition in which 
itie irrerfniarities etc. in respect of the repoll held on 
77-11-1989 have been indicated. The petitioner then 
stated in sub-pnni (cl thereof that in view of xvbat was 
stptcd above, the entire repoll was vitiated. We h"ve. 
fberefore. tn scrutinise the contents of paragr.aph 72 to find 
out the grounds of challenge, 

Tn suh-nara (iii) of narn 72'a') it has beep stated that the 
vot commence at the appointed time vvbile In fiil the ballot 
iioxes 5 ,t the nollinn stations were without the p^i^ 

;pnK These constitute the \iolntion of the Act and the 
.tatutory rules. 

I" sub-p-'ra (iii) of nara 72(a it has been stated that the 
ooiiing staff had committed a number of irregularities, 
namely ;— 

(at Thev were th^selves stamping votes on the bnllot 
papers or 

(b) thev were Ussisting the voters onenly in stamping 
their vote on the ballot paper or 
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(c) openly unfolding ths ballot paper marked by the 

voters and inserting them in the ballot boxes after 
inspecting the mark of vote or 

(d) instructing the voters to mark thejr votes on the 
symbol of the returned candidate. 

Regarding the above irregniarities it is said that they were 
filmed by the advocates representing the ‘‘Independent Ini¬ 
tiative.’ 

In sub-para (vi) of para 72(a) it has been said that the 
conduct of the repoU in some places was filmed and 
recorded in video cassettes by the “Independent Initiatives” 
wiiich discolse the rigging as also othe: irregularities regard¬ 
ing plying of vehicles carrying voters to the polling stations 
ill the presence of the agents and workers of the returned 
candidate and the open admission by village Pramnkhhs of 
the use of tractors with trailers, jeeps, tnicks etc, for carrying 
voters and from polling stations. 

The grounds on which the election of a returned candi¬ 
date can be challenged are specied i.n Section 100 of the 
Act of which the relev'ant portions are quoted below :— 

“100—Grounds for declaring election to be void.— 

(1) Subject to the provisions of sub-section (2) if the 

High Court is of opinion— 

(a) . 

(b) .. 

(c) . 

(d) that the result of the election, in so far as it 
concerns a returned candidate, has been mate¬ 
rially affected— 

(i) .. 

(ii) . 

(ill) by the improper reception, refusal or rejection 
of any vote or the reception of any vote 
which is void, or 

(iv) bv any non-complrance with the provisions of 
the Constitution or of this Act or of any 
rules or orders made under this Act, the High 
Court tshall declare the election of the re¬ 
turned candidate to be void. 

( 2 ) .” 

The irregularities set out in sub-para (iii) above which 
are said to have been filmed indicate improper reception of 
votes ivh'ch is a ground contemplated by Section 100(1) 
fd) (iii) of the Act. 

A video film is also said to have been prepared of the 
irregularities set out i'n sub-para (vi) of para 72(a). Tliese 
irregularities are covered bv the provisions of Section 
100(1) (dXiv). 

Section 83 of the Act which deals with the contents of 
|he election petition provides that an election petition t,hall, 
ioter-sKa, contain a concise statement of the material facts 
on which the petitioner relies. The requirement as to the 
material facts applies not only to the pleadings relating to 
the corrupt practices but also to any other ground specified' 
in Section 100 on which the election of the returned can¬ 
didate might have been challenged. 

WTiat is the meaning of the phrase “Material facts” has 
been explained by the Supreme Court in several cases in¬ 
cluding Harish Chandra Bajpai vs. Triloki Singh AIR 1957 
S C. 444. Samant N. Bal Krishan Vs. George Fernandez 
AiR 1969 S.C. 1201, Manubhai Nand Lai Amersey V. 
Popat Lai Manilal Joshi and others 1969 (3) SCR 217 ._aiR 
1969 S.C. 734. . 1 / 

In Azhar Husain Vs. Rajiv Gandhi AIR 1986 SC 1253 
the Supreme Court observed as under :_ 

“Material facts are facts which if established would 
gwe the petitioner the relief asked for. The test 
required to be answered is whether the court could 
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have given a direct verdict in favour of the elec- 
ton petitiooer in case the returned candida,te had 
not appeared to oppose the eleciton petition on 
the basis of the' facts pleaded in the petition.” 

These decisions have been considered and followed by 
the Supreme Court in Lalit Kishor IiCaturveda Vs. J. P- 
Thada 1990(1) Scale 199 and the view earlier expressed as 
to the true meaning of the words ‘‘Material facts” has been 
reiterated. 

Material facts must, therefore, bring out the ingredients 
of one of the grounds contempLated by Section 100^ on 
which the election has been challenged and if a'ny of the 
ingredients is not pleaded, it would mean that complete 
cause of action hfi5 not been pleaded. 

The principle set out ubovc as to the requirement of 
‘‘Material facts” was also applied by the Sunreme Court to 
the pefitions in which the ground under section 100(l)(d)fiii> 
was raised. In Ram Seivak Yadav V. Husain Kamil Kid- 
v/ai and others AIR 1964 SC 1249 in which the ground 
under section 100 (l)(i)(ii;) was raised and nn application 
for inspection of ballot papers was moved, the Supreme 
Court obsen'ed that the petition must fulfil two conditions 
one of which was stated in the following words :— 

“(i) that the petition for setting aside an election con¬ 
tains an adequate statement of the of the material 
facts on which the T>etitioner relies in *!Upport of 
his case” (emphasis supplied). 

This has been reiterated by the Supreme Court in several 
case*? some of which are faaiit Sin,Rh Vs. Gy’ani Kartar 
Sinvb AIR 1966 SC 773; Sumitra Devi Vs. Sri Sheo Shan¬ 
kar Prasad Yadav AIR 1973 SC 215; Titendra Bahadur 

Sirwh Vs. Krishna Bihari AIR 1970 SC 276 ’and Bell Ram 

Bhalail; Vs, .Tai Bihari Lad ATR 1973 SC 283.” 

T have already referred to the Supreme Court decision 
in U. S. Sasidharan Vs. S, Karuna Karan and others AIR 
1990 SC 924—1989 t4'l SCC 4*32 in which the Supreme 

Court held that th® material facts or particulars may be 
contained in a document and if u reference is made to 

<his document without pleading its contents, the dccument 
becomes inoorporcted in the petition by reference.. 

Tn p.ara 72(a) fiii), petitioner po.sitivelv has rot ret out 
the material facts regardir,!; the groiird raised therein. 
Which was the pollin,g st'a.tion where polling booths 
number .W and 60 were sitiTide ha.s not been indicated. If 
polli’cc stating a’.nd PolliuH booths are rot to he treated as 
two distinct places nnd the film was made of the illegali- 
t-Vs committed at polling booth nos. 59 and 60. then the 
fiv-ther Tuet-crial facts as to who amongst the polling st”ff. 
v’hc'her the Rresid’ng Officer or the polling officers appoint¬ 
ed under n.ecti'o’n 26 of the Act committed the illegalities 
of merlrtng tfie ballot papers or instructing the voters to 
mark tlieir votes on the symbol of the respondent. The 
presiding Otficer or the polling officers can, be ifleut'fied 
onlv through (he film made hv the ‘‘Tndependcut Tuitiutive” 
as the petitioner has 'not giveu their nams.s in the Petition 
which, constitutes another omission of a materia) fact. 

Tlie video cassettes or the film made by the ‘‘Independent 
Initiative” is cla.imed in siib-para (vi) of thfe nara to indi 
cate, further the irregularities in respect of the plying of 
vehicles, carrying of voters to the polling stations in the 
Presence of agents an;! workers of the resnondent. The 
film further reveals she adruisricus made by viltsge Pra- 
mukh.s of the use of v-hicles (tractor- with fraileTU. icen-. 
fnteks etc.) for carndrur vor.'.-s to and from the nolUnn 
stations. .Apart from these irTegularitics, the film is fur¬ 
ther clsimsd to show rieging de-C'ibed in sub-nura fiii) of 
this para in which m irlcin'r of b.allot papers 's alleced to 
have been done by the pc.ning staff vchich constitutes a 
violation of the provi’iious, of Sectirm 59 (raani’er of votj-.g 
at ele-r,tiou) read w'th section 62 of the. Act and rules 38 
and 39 of the Conduct of F.iection Rules. 1961. 

All the materiril fs-etg are. tVi-erefore, co'nt.ained in, tb,.e 
vid.eo c.assettes which in view of tho law laid dow^n bv the 
Bimreme Court in U. 8. ■'^asidhnrau’e case (Supra) " con¬ 
stitute. an integral part of the petition. 
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11 is not disputed that copy of this video jiJm has not 
been given to the respondeul. Section «H3j ot the Act 
lias Lherolorc, not been complied with. 

Sn JM. C. Kamachnr.dinn hus Gtienuonsly inged tnnt Sec¬ 
tion 8i(,3j ol the Act cjiinot be ’strelcned to cover those 
uocumonls which are not even tiled vviih iJie petition. He 
contends that the word “copy ’ used in Section SI means 
copy ol the ‘‘petition ns hied i.i Ihe Couit”. Qi.csiion of 
non compliance with Section 81(31, according to IVJr, Ruma- 
chaudiun^ will unse oniy wliere the copy served on the 
lespandent is an incompleie copy ol me petition in the 
sense hat aiiy part which wotila include any page, unnexuie 
or scheouic ot me peliiiou ‘‘as tiled in mo coiiil'’ is not 
given to the respondent. Section 81(3) it is contended, wnl 
not cover docnmcfits which ought to iiavc been lilcd with 
the petition. He rcl'crs to tlic cases of U. S. Sa’jidh.uan 
(AU.^ rayu SC iiZi) and At, Kaninanidhi Vs. PI. V. Hande 
jHR jy83 SC 38 and poicls out llial in both the cases tlie 
aocLimcnts complained ol, namely video cassette in Sasi- 
dhai an s case and the ptioiogrnpii of the lancy banner in 
ii.ariini.uimn's case, vvoie acmahy liled in the court but the 
copies were not given lo ihc respondent in those cases and 
n wall in tlijs context that it w'as held tiial there was non 
coiiipiiuiice ol Section 81(3). 

1 ani not prepared to accept this coalciiuon, 

1 have idi'cady discussed ail the Supreiyc Court decision on 
the ponn m great detail anti have indicated the law laid 
down by their Lordships ol the Supreme Court as to when 
'a aocumcnl staiias incorpoinied m die election petition by 
reference so that n bcconits an integial part of the petition 
with an obiigation on tlie part of the petitioner lo supply 
a copy oi that document to the respoudent whether that 
document is hied in the court or not. 

Sri M. G. Ramachandraii then drew my attention to the 
list of documents iiled with the petition and pointed out 
that video ihra, the map, the poster and, the magazine have 
been indicated in the hsl which ii a positive indication that 
they were meant to be utilised by the petitioner ns tvi- 
neuce m the case and theicfore, they cannot be treated 
as miegral part of the XiCtition. 

In view of my fi’adiugs recorded earliei these contentions 
camiot be accepted not can tlie pi inciples laid down in 
tiahodra Rai's case (AIR 1968 SC 1079), or Virendra Singhd 
case (AIR 1976 SC 21691 be invoked in respect of the docu¬ 
ments which have been held by me to be an integral part 
of the petition. 

Let me now proceed to coiisider the other docunvents of 
which copies have not been given lo the respondent. 

In paragraphs 21 ‘and 22 of the pelitiqn, the petitioner 
hau referred to a representation made by certain prominent 
citizens to the President of India about Booth Capturing 
etc. It is contended that a copy of this representation ought 
lo have been given to die respondent as part of the petition. 

It is also claimed that a copy of the complaint made by 
Sri Slianker Saran [referred lo in para 35(b), (c) and (d) 
of the pciitioiij ns also copy of ihe memorandum or com¬ 
plaint of Sri Diiip Chiikravorihy referred to in para 39(c) 
of the petition ought to have been given to the respondent 
who also complains of non-lurnishiiig of the copies of the 
compl'aiiit referred to m para 60(11 and (n), report of the 
“Indopcndeiit Initiative'’ referred Ic m para 63(i), copy of 
the compiaiiit referred ic in para 65(vii) and Newspapers 
repoit referred to in para 65(ix) of the petition. 

These documents have been scrntini'jed by me and, in 
my opi'nion, all of them are cov.-red by the dictum’ laid 
down by the Supreme Court in Sahodra Bai Rai vs. Ram 
Singh Aharwar AIR 1968 SC 1079 (Supra) 'udn Thakur Viren¬ 
dra Singh Vs. Vimal Ruroar AIK 1976 SC 2169 (supra) as 
ail these documents were merely evidence in Ihe case and 
not an integnd part of the petition. 

The representation referred to in para 22 which was 
made lo the President of India is only a memorial to the 
hlghc'-il authority in the country whicli forwarded the momo- 
rinl to tlie Election Commission of India and the Election 


0, ihi I'Ji: 

Conunision of India, in its turn, sent its team of t.ifflccib 
to the Constituency for nil invvstig.rtion on the spot. Ihere- 
aftcr from para 23 to 32, ihc petitioner lias dealt wiih the 
activities or the Loiumissioii anu tiie ooJer ui lepoll legaid- 
ing which further details have been given in snbseqiie'in 
paras, namely, paras 66 to 69 of the petition. The repre- 
Kaiilation merely retlccU the reaction of the people includ¬ 
ing those who made ihe leprescntation as to the corrupt 
piacticcs and the irregularities committed during the elec¬ 
tion. I'liis document, theretoie, cannot be treated to be 
an integral part of the petition. 

So also the Complaint of Sri Shankar Siir^an referred to 
in paia 35 viti.cii was made to me uStnciiVtagistiate le- 
garuing the siination in Jagdislipiir iind Salon Assembly 
segments or the meraoraudiim of Sri Dilip Chakravoilhy re¬ 
ferred to in para 38(b) and (c) cannot and do not constitute 
an integral pint of the petition at, tliey, in themselves, do 
not contain the material facts of the corrupt praelicc of 
■‘Booth capturing" which have been described in various 
other paragraphs of tbo petition. 

The written complaints referred to in para 60(1) and (u) 
of the petition, made at lire time of counting to support 
the plea lhat tnc ballot boxes had been tampLicJ with au 
merely of evidentiary value. The complaint.s would show 
lhat at the time of counlmg an objection was raised by or 
on behalf of the petitioner and lhat such an objection was 
not an after thought. Tlioy cannot, therefore, bo trciited 
to be part of tho petition. 

Report of ‘‘Independent Initiative” refcri cd to in para 
65(i) also is not an inlegrul part of the petition us the 
petitioner himself has set out the violent incidents of 
21-11-1989 and 22-11-1989 leading to “Booth Capturing” 
in other parau of the petition and it is thereafter that he 
refers to the report of “Independent Initiative” to say per¬ 
haps that the report will bear him out that a re-poll was 
leqaired to be held m the whole of the constituency. 

The vviitten complaint referred to in para 65(vii) and 
the Newspaper reports referred to in para 65(ix) can also, 
not be treated to be an integral part of the petition by re¬ 
ference as the petitioner himself says in sub-para (vii) that 
details have been given in the earlier para of the petition 
while the editorials and reports of the correspondent appear¬ 
ing in the newspapers regarding Booth capturing were 
meant only to emphasiue the need for a re-poll and have 
iiol been lelcrred to as part of the material fact of the 
corrupt practice of “Booth Capturing”. 

Avlmittedly, copies of all other documents mentioned in 
the application [C. M. Application No. 113(E) (if 1990J 
have been given to tlie respondent who therefore, cannot 
raise any grievance as lo the non-supply of copies of these 
documents. 

Ihe petitioner, has also raised certain objection as to the 
maintainability ol ihc two appiicaiions, namely. C, M. Ap¬ 
plication No, 89(E) of 1990 and C. M. Application No. 

113(E) of 1990 which may now be considered. 

It is pointed out by .Sri M. O, Ramachandran tlnit in 
hi.s application [C. M, Application 36(E) of 1990J, the res¬ 
pondent had not originally prayed for the di'miissal of the 
pcii'tion for non-complianca of Section 81(3) of the Act 
and therefore, such a plea cannot be raised in a subse¬ 
quent application. The objcclion is without merit. 

It is true that in C. M. Application No, 36(E) of 1990. 
Ihe respondent had made no specific prayer for the dis- 
niissul of the petition for non compliance cf Section 81(3) 
but the vital fact cannot be ignored that the respondent did 
raise (he plea of non compliance of Section 81(3) in para 
4 of that application which was also supported by his affi¬ 
davit. I have already .set out the prayers made in this 
application on pages 2 and 3 of this judgment which would 
inihcute that iirspite of the plea of non-compliance of 5 c- 
tion 81(3) having baen raised, the prayer was made for 
U.-.- d'smissiil of the petition on other grounds. 

In tills situation il was open lo the respondent to make 
C. M. Application No. 89(E) of 1990 and M. Applica¬ 
tion No, 113(C) of 1990 for the disinissal of the pitition 
ror non-compliance of Section 81(3) of the Act. None of 
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the application would be burred by the principles of cons- 
truetiVe res-juidicata which, as a matter of fact, do not 
apply to the instant situation and cannot be invoked. 

It will be nseful at this stage to refer to the decision of 
the Supieme Court in Udhav Singh Vs. Madhuv Rao 
Scindia AIR 1976 SC 744 m which the Supromie Court 
whtlo Considering the non-compliance of Section 82 of me 
Act observed as under :— 

“Shotion 82(b) in dear peremptory terms, obligates an 
electiion-petitioner to join as respondent to Jus peti¬ 
tion, a candidate agamst whom allegations of any 
corrupt practice are made in the pOiition—IHsobc- 
dience of this mandate, inexorably attracts Section 
86 which epmmands the High Court, in equally 
imperative language, to— 

“dismiss an election pedtion which does not comply 
with the provisions of Section 82”. 

20. The respondent cannot by consent, express or tacit 
waive these provisions or condone a non-compliance 
with the impeiativo of Section 82(b). liven inaction, 
laches or delay on the part of the respondent in 
pointing out the lethal defect of non-joinder cannot 
relieve the Court of the statutory obligation cast on 
it by Section 86. As soon as the non-compliance 
with Section 82(b) comes or is brought to the notice 
of the court, no matter in what manner and at 
what titage, during the pendency of the petition, 
it is bound to dismiss the petition in unstinted 
obedience to tnc command of Section 86." (Em¬ 
phasis supplied). 

Section 81 is also covered by the provisions of Section 
86 and any non-compliance with the provisions of Section 
81 has to result in ihe dismissal fo the Elecuon petition 
under Section 86 of the Act, no matter at what stage the 
non-compliance is brought to the notice of the Court. 

In Satya Narain Vs, Dhuja Ram (A.I.R, 1974 S.C. 1105) 
It was observed as under ;— 

“We are, therefore, clearly of opinion that the first part 
of Section 81(3) with which we arc mainly con¬ 
cerned in this appeal is a peremptory provision and 
total non-compliance with the same will entail dis¬ 
missal of the election petition under section 86 of 
the Act,” 

In S)iarit-lld-Din Vs, Abdul Ghani Lone (A.I.R. 1980 S.C. 
303). the Supreme Court provided as under 

“It is true that Section 81(3) of the Act is purely pro¬ 
cedural in character and that ordinarily procedural 
law should not be given that primacy by courts as 
would defeat the ends of justice, But if a law 
even though it may be procedural in character in¬ 
sist,? that an act must be done in a particular man¬ 
ner and further provides that certain consequence 
should follow if the act is not done in that manner, 
courts have no option but to endorse that law aa 
it is”. 

In M. Karunanidhi Vs. H. V. Handa and others (A.I.R. 
1983 S.C. 558), Mithilcsh Kumar Pandey Vs, Baij Nath 
Yadav (A.I.R, 1984 S.C, 305) and Rajendra Singh Vs. Smt. 
Csha Rani and others (A,I,R. 1984 S.C. 956) the election 
petitions wer dismissed for non-compliance of Section 81(3). 

The fuither objection of Mr. Ramachandaran that the 
sipplications were not signed by the respondent has also to 
be rejected as the respondent’s counsel has the authority 
under the “Vakalatnama” read with order 3 C.P.C, to move 
miscellaneous applications under his own signature. 

Another objection as to the maintainability of these ap¬ 
plications is that they wore not supported by the respondent’s 
affidavit. 

Rule 11 of Chapter XV-A of the Rules of court to which 
my attention has been drawn, itself provides that an appli¬ 
cation shall “ordinarily” be accompanied by an affidavit 
The use of the word “ordinarily” is indicative of the fact 
that this part of the procedure Is not to be treated as man¬ 
datory. 

I have already pointed out above that the plea of non- 
compliance of Section 81(3) was first raised by the respon¬ 
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dent in C, M. Application No, 36(E) of 1990 which was 
duly supported by his own affidavit. 

Non-filing of the affidavit in support of subsequent appli¬ 
cations m which the same plea was again raised would not 
muKe ap,plications “not mamiamablc". Moreover, the ob¬ 
servation of the Supreme Court in Udhav Smgh’s case 
(oupru) that the matter of non-compliance is only to be 
brought to the notice of the Court, “no matter in what 
manner and at what stage ”, should be treated as conclusive 
01 the controversy. 

In view of the above discussion, the objections contained 
in C.M. Application jno. 112(E) of 1990 and C.M. Applica¬ 
tion No, 114(E) ot 1990 aie to be rejected whJo Civil Misc. 
application No. 89(E) of 1990 and C.M. Application No. 

113(E) of 1990 for dismissmg the election petition for non- 
compliance of Section 81(3) are to be allowed. Since the 
present order on these applications decides, the election 
petition itself, the other applications, namely C. M. Applica¬ 
tion No. 7(E) of 1990, 331.E) of 1990, 34(E) of 1990, 36(E) 
of 1990, 47(E) of 1990, 131(E) of 1990 and C. M. Applica¬ 
tion No. 21(E) of 1991 need not be decided. 

The Election l.iiw is technical law. In N. P. Ponnuswami 
Vs. Returning Olhccr Namakkal Constituency (AIR 1952 SC 
64) the Supreme Court stated that the right to vote or the 
right to contest an election as a candidate is not a civil 
right but is a creature of statute and must be subject to 
limitations imposed by it. 

In lagan Nath Vs. Jaswant Singh (A.I.R. 1954 SC 210) 
the Supreme Court pointed out that an. election contest is 
not an action at law or a suit in equity but is a purely 
statutory proceeding unknown to the Common Law and that 
the court possess no common law power. 

In Charan Lai Snhu Vs. Nandkishore Bhatt (AIR 1973 
S.C. 2464) the Supreme Court observed that the right con- 
feired being a statutory right, terms of that statute had to 
be complied with. 

In Azhar Husain Vs. Rajiv Gandhi (A.I.R. 1986 SC 1253) 
the Supreme Court stated as under :— 

“.there is greater reason why in a demo¬ 

cratic set up in regard to a matter pertaining to an 
elected representative of the people which is likely 
to inhibit him in the discharge of his duties towards 
the Nation, the controversy is set at rest at the 
earliest if the facts of the case and the law so 
warrant. Since the Court has the powers to act at 
the threshold the power must be exercised at the 
threshold itself.”. 

The law makers have, wisely, given unto themselves B 
technical law so that they may not long be involved in liti¬ 
gation, I wish it may down upon them to provide simpler 
procedural law for the common man so that he too gets 
justice at the earliest, 

For the reasons stated above Civil Misc. Application No. 
89(E) of 1990 and 113(E) of 1990 are allowed and the Elec¬ 
tion Petition is dismissed under Section 86 for non-compliance 
of the provisions of Section 81(3) of the Act, The respon¬ 
dent would be entitled to his costs. 

Sd/' S. SAGHIR AHMAD, J. 

7-2-1991. 
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New Delhi, the i9th March, 1991 

O.N. t»2.—In pursuance of secdon 106 of the Re^v 
resentatioii of the People Act, 1951 (43 ol 1951), 
the Election Commission hereby publishes the jirdg- 
ment dated 12th December, 1990 of the High Court 
of ludicatuic at Bombay (^Aurangabad Bench) in' 
Election Petition No. 5 of 1990, calling in question 
the election of Shri Babanrao Dadajirao Dhakanc to 
the House of the People from 34-Beed Parliamentary 
constituency. 

[No. S2lMT-HP|5190(Aur)] 
By Order, 

S. K. PANDEY, Under Secy. 

IN THE HIGH COURT OF JUDICATURE 
AT BOMBAY BENCH AT AURANGABAD, 
ELECTION PETITION NO. 5 of 1990 

1. Jagannath Sitaram Sahahne, 

2. Harishchandra Gopichand Pawar— 

Petitioners. 

Versus 

1. Chief Electoral Officer, State of Maharashtra, 

for 34 Becd Parliamentary Constituency, 
Mantralaya, Bombay. 

2. District Election Officer, 34 Becd Parliaraeni.- 

ary Constituency, 

3. Collector and Returning Officer, 34 Bcea 
Parliamentary Officer, Collector’s Office, Becd. 

4. Dhakne Babanrao Dadaraw, 

5. Baibhim Rangnathrao Ghugc, 

6. Bander Utlam Bajirao, 

7. Munde Sada.shiv Sitaram, 

8. Rathod Ghansham Mansing, 

9. Lalasaheb Madhav Shinde, 

10. Kehirsagar Kesharbai Sonajirao. 

—Rcspondcnt-s. 

Shri K. P. Thigalc, with Shri R. M. Boarde, Aq- 
vocates for the Petitioners. 

Shri K. N. Dhuldwaj, A.G.P. for respt. Nos. 
1 to 3. 

Shri B. N. Bajpai, Adv. for Respt. jio. 4. 

Shri K. D. Patni, Adv. for Respt. no. 6. 

Shri V. D. Salunke, Adv. for Resp. no. 8. 

Shri S, V, Chandolc, Adv. for Re.sp, No. 10. 
Respondent Nos. 5, 7 and 9 served. 

CORAM : A. A. HALBE, J. 
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l2Ui December, 1990 
JUL|GMEN1' : 

Hawng iUiiciLii iiie rcjccuon ot noinmaiion oi 
pciiuoucr iio. 2 at a4 iJeeu. t'aitiaincuiaiy Coiisinu" 
v^iicy at Hie Hands ol re.spoiidcnt no. 3 ana luus pre- 
vciicea itum contesluig itic said I'ariiaineiuuiy Eicc^ 
lions nciu on 24-il-iyo9, me peLiiioncis nave prelei' 
ted this Election Petition lor declaration that the 

A aiiiuincliiuiy A^iCcnOnS i.ciu loi' J t meed I'lnaaiUtn ■ 

lary LOii-.uinciicy SuoUid be acciarcu void and SilouJd 
accoidingi_^ oc sci aside and mai me eiccuoii or 
I'cspondcni rso. t, itna is me ivciuincu candidate, 
suoUid tun.s ue set aside and mat iicsn elceaons 
■snouid be called for. 

2 . Feiitioner no. 1 is the voter in the above bar 
liamcniary Cvinsiimency, wnercas peutioucr no. 2 is 
aiso a voiwi' anu was serving as uepaiy CoikcLor and 
i-una Acquisluon urheer ai Naadcd ml 21-10-19149. 
me eontcntiuus ol the petitioncis are as follows . 

I'ciuioner No. 2 h.id tciidcied the re igaation of his 
Ijosi on 21-10-1969 ana lurwaiUeu me same to me 
cuneerned Authorities, in me saju letter, ii was 
cieariy stated tliat the petitiuiier no. 2 v. anted to 
icsigu has post lor me puiposcs ot Jilmg nummatiun 
paper lor me above need I'arnameutaiy e-onsiitucncy. 
me petitioner no. 2 had also foxwardLd me cheque 
for me amount of his one month’s salaiy. lie 
uad likewise hied nomination papers m various Con¬ 
stituencies and it IS claimed by tiie petitioners that 
ins noimnauou paper was accepted oy the Keturu- 
iiig Officer for die Consotueacy of 'Ifcolmal. How¬ 
ever, his other nomination papers hiwd in the various 
regions of Marathwada were rejec.ed on the ground 
that the petitioner was holding the office oi proht 
under tlie State Government on the date of the scru- 
imy of the nominations. It is contended by the 
peiicioners that on submission of the resignation peti¬ 
tioner no. 2 clearly indicated his readiness and wiiling- 
iicss 10 Vacate and resign his office and that it should 
be further held that petitioner no. 2 should be deem¬ 
ed to have resigned troin the above port with effect 
from 21-10"i989. However, the respondent no. 3 
tile Collector and Returning Officer, Beed, improper¬ 
ly rejected the nomination paper of the petitioner no. 
2 and the reason given was chat the petitioner no. 2 
was holding the office of profit. The said reason is 
patently illegal and not suslainablc. With the 
lender of resignation letter, the disqualilicalion atta¬ 
ched to the petitioner no. 2 for filing the nomination 
under the Representation of People Act ceased to 
effist. The same was filed on 21-10-1989 much 
before the date lor filing and the dale for scrutiny 
of the nomination papers. The said resignation was 
addressed to the Secretary, Revenue and Forest De¬ 
partment, Giivcrnmcnt of MaharasJifta, and the mid 
Officer by his letter dated 9-1-1990, communicated 
to the petitioner no. 2 that his resignation was ac- 
ccpteii with efiect from the date of 21-10-1989, This 
would according to the petitioners, show that peti¬ 
tioner no. 2 had resignated and the same was aecept- 
ed from 21-10-1989 and Jionee the rejceiiou ul nO' 
lumatio/i pajier is patently illegal. Since the peti- 
uoner no, 2 has been deprived of his right to contest 
he election, the election .stands vitiated for improper 
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and illegal rejection of the nomination paper and 
hence the petitioners have prayed as above that the 
said election should be declared as null and void and 
that the respondent no. 4 should be declared as not 
returned candidate. 

3. This has been stoutly, resisted by the respon¬ 
dent no. 4—the Returned candidiate, in his written 
statement and affidavit, respectively, at Exlis. 13 and 
14. Brieflji stated, the respondent no. 2 has con¬ 
tended that the ffiing of resignation does not amount 
to acceptance of resignation and hence the nomia- 
tlon filed by the petitioner no. 2 was correctly reject¬ 
ed since on the date of the scrutiny of the nomina- 
tions, the petitioner no. 2 was holding the office of 
profit under the State Government. Simply tendering 
of resignation does not ipso facto amount to cessation 
of employment and that it is also contended (hat 
petitioner no. 2 had not tendered the cheque for one 
month’s salary. For these reasons, respondent no. 3 
rightly rejected the nomination and hence the prayer 
of the petitioners sliould not be countenanced and 
petition should be dismissed with costs. Some other 
contentions have also been raised by the respondent 
no. 4, which are not relevant and which have not 
been pressed by the learned advocate for tlie respon¬ 
dent no, 4. 'Ihe question of limitation and jurisdic¬ 
tion has also been decided and the same, therefore, 
needs no fresh consideration. 

4. The respondent no. 3, the Returning Officer, 
in his written statement at Ex. 16, has also raised the 
same contentions. According to respondent no. 3 
petitioner no. 2 was holding office of profit on the 
date of nomination as well as on the date of scrutiny. 
He had not tendered the correct amount of salary 
cheque and in fact his resignation waa accepted on 
9-1-1990 long after the elections were over, hence, 
the petition, according to the respondent no. 3, de¬ 
serves to be dismissed 

5. The only point, therefore, ari es for my cuii- 
sideration is, “Do the petitioners prova that the nomi¬ 
nation paper of petition no. 2—^Harishchandta 
Gopichand Pawar, has been wrongly rejected by the 
Returning Officer”. My finding is in the negative. 

6 . In order to decide the issue under consideration 
it is necessary to set out broadly the admitted facts. 

Petitioner no. 2-Pawar was appointed as Lpputy 
Collector by Government Resolution dated 30-3-1979 
at ex. 36. InitiaU'y, he is shown to have been ap¬ 
pointed as Probationary Deputy Collector and was 
posted at Pune in that capacity, vide posting order 
at Ex. 37. It seems that he was posted to other 
places thereafter and right upto the time he tendered 
his resignation on 21-10-1989 he was in the cadre 
of Deputy Collector and at that relevant time he was 
working as Land Acquisition Officer at Nauded. In 
order to contest the elections from 34 Bced Parlia¬ 
mentary Constituency he submitted his resignation 
on 21-10-1989 vide Ex. ‘A’. The true translation 
thereof is annexed to the petition. The said resigna¬ 
tion has been addressed to the Secretary, Revenue 
and Forest Department, Government of Maharashtra 
Bombay and in the said resignation, it has been un¬ 
equivocally mentioned by the petitioner—Pawar that 
he intended To ffle nomination paper for the Hingoii 
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Constituency and for that purpose, he was resigning 
the ixist of Special Land Acquisition Officer, equiva- 
Jent to that of Deputy Collector. It may be men¬ 
tioned that he had also filed the nomination for tne 
Beed Parliamentary Constituency. The said resi¬ 
gnation was foiwarcled by the Collector, Nanded, 
vide Ex. 47 and in the forwarding letter it is dearly 
mentioned that petflioner—-Pawar had annexed the 
cheque for Rs. 2071 being one month’s pay. 

7. On 1st November, 1989, vide Ex, .50, the Section 
Officer of the Revenue and Forest Department wrote 
back to petitioner—Pawar that he had not tendered 
the cheque for the amount equivalent to one month’s 
pay. The said amount has to be paid either by 
demand draft or by cash, that the amount was inade¬ 
quate and hence, the resignation could not be pio- 
eessed till these requirements were complied with. It 
seems that on 1-11-1989, the petioncr—Pawar had 
approached the Revenue Secretary and insisted upon 
him to accept his resignation so that he would not 
miss the date for scrutiny of nomination. He also 
threatened the Secretary and hence police action had 
to be taken. This letter is also written by Section 
Officer of the said Department to the Police Station 
Officer Azad Maiden Police Station, Bombay. An 
attempt vvas made to serve jictitioncr—Pawar the 
letter written by the Deputy Secretary, Revenue De¬ 
partment, wherein, Pawar was called upon to pay 
Rs. 4,000 which would be approximately equivalent 
to his one Month’s pay. Accordingly, on 13-12-89 
Pawar forwarded the demand draft for the said 
aniount. On 30-12-1989 vide Ex. 3.5, Collector, 
Nandcd. intimated to the Secretary, Revenue Depart¬ 
ment that some amount w’as outstancflh^ aiguffist the 
petitioner—Pawar toward the rent and that out of 
the total amount payable to Pawar being Rs. 29050 
the arrears of Rs. 16205.50 ps. could deducted. 
On 9th January, 1990, vide Ex. 42-A, the 
resignation of jrelitioner—Pawar was accepted with 
effect from 21-10-1989, It is pertinent to observe that 
this was done sequel to payment of Rs. 4000 by 
Pawar on 13-12-1989. The notification to that effect 
was issued vide Ex. 56 on 17-1-1990 and correction 
Ex- 57 was issued on 23-5-1990. 

8 . It is also necessary to observe that in the letter 
of resignation fhe petitioner-^—^Pawar had clearly in¬ 
timated that his resignation should be accepted and 
it would not be therefore, improper to draw an in¬ 
ference that even petitioner—^Pawar accepted the posi¬ 
tion that by tendering the letter of resignation he 
could not say that he shall be deemed to have 
resiigned. This position is further strengthened acord- 
ing to the respondents, when petitioner—Pawar filed 
writ petition No. 3563|89, whereby he called upon 
respondent No, 8—the State to accept his resignation- 
A writ of mandamus was, therefore, prayed, against the 
State of Maharashtra and also other concerned Offi¬ 
cers. This petition is dated 31-10-1989 and the aver¬ 
ments therein also clearly indicate that petitioner— 
Pawar accepted the legal position that resignation was 
not accepted by the Govermuent. 'Tlie said petition 
was subsequently withdrawn. 

9. In his deposition at Ex. 28, Pawar has staled he 
was appointed as a Probationary Deputy Collector 
for a period of 2 years with effect from 24-5-1979 
and that afler Ibte successful completion of Probationary 
period, lie continued in the post of temporary Deputy 
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Collector, He admits that there, arc no. Rules framed 
for the termination or determination of his sevices but 
as per the notifications produced at Exhs. 30 to 37, 
he was required to surrender one month’s pay along 
with his resignation. 'He has further deposed that he 
gave an application for being relieved but Collector 
asked him to go on leave and accordingly one Bhusari 
was placed incliarge. Tile relevant charge report is on 
record and it clearly shows that Bhusari took over the 
cirarge of petitioner—Pawar as he had proceeded on 
leave. Pawar has stated that his resignation was npt 
accepted soon, but hi relieving order on 9-1-1990 is 
vide Ex. 42, He filed the nomination paper with the 
Returning Officer for Bead Constituency on 27-10-89 
vide Ex." 43, but he could not remain present at the 
time of the .scrutiny because on 1-11-1989 he was 
in tlie poi'ce custody of Azad Maidan Police Station.^ 
This happened bee-ainc he had approached Shri 
nivvanin—Secretary, who refused to accept his resig- 
nat'oii and handed him over to the police. He was 
served with the letter, the copy of which has not been 
tendered on record, but all the same, it is not disput¬ 
ed that the letter calling upon h'm to tender the 
amount of Rs. 4000 was sought to be served on him 
so as to finalise the processing of resignation letter. Tn 
the Writ Petition, he has deposed that he did not ask 
for the pay scale of the regular post of Deputy Col¬ 
lector. He has stated that he forwarded the demand 
draft for Rs. 4,000 and received letter Ex. 34 later. 
Tie has, however, not admitted that his resignation 
was accepted only on 9-1-1990 and not earlier. He 
has also stated that he was not confirmed in his post. 
Regarding confirmation he has stated that although 
his ^probationary per'Od was over long before, he con¬ 
tinued in the post and never got any confirmation 
orders, but he admit; that his [jay might be in the 
neighbourhood of R.s. 4400, He has also stated that 
when he forwarded the cheque of Rs. 2071 he had 
not put the date thereon. He further admits the exch¬ 
ange of correspondence, which is referred above. He 
has Ia.stly stated that his nomination paper at Yeotmal 
wa.s accepted by the Returning Officer and that he 
had got about 6 to 7 hundred vote.;. It is in the back¬ 
ground of these documents and evidence that the ques¬ 
tion of improper rejection of nomination shall have 
to be examined. 

10. Before dwelling on the legal submissions made 
by the parties, the important admission on iTchalf oF 
the petitioner shall have to be borne in mi*nd. The 
petitioner has admitted that so far as Rules relating 
to resignation from Government service are concern¬ 
ed, h.i.s case is wholiv governed bv Ex. 58. which ns 
the Government Circular No. SRV, 10771X11, dated 
20th May, 1977. IThe Prior Circulars get merged into 
this Circular Ex. 58, This Circular has been is.sued 
under the orders of and in the name of Governor of 
Maharashtra and it has been rightly suptrested that it 
i.s more or less a Statutory Circular, Obviously, there¬ 
fore, tlie conditions and stitpubtions mentioned ther- 
in arc landing on the petitioner, 

11 . W’th the above set of facts in background, the 
petitioners have come forth with a rase that the no¬ 
mination of Pawar has been wrongfully rejected under 
section 100 f 11 fc) of the Representation of People 
Act and that the election should be set aside. It is 
not di puted that the respondent No. 4 has been a Re¬ 
turned candidate. 


12. Tlie learned advocate for the petitioners has 
tried to canvass that although the rules regarding 
resignation arc contained in Ex. 58, which is the Cir¬ 
cular of 20th May, 1977, the facts in this case pre- 
,sent a different picture and it should be held that the 
petitioner—^Pawar was relieved from the service be¬ 
fore the scrutiny of the nominations. His nomination 
has been wrongly, rejected by the Returning Officer on 
the .ground Hmt be was holding the Office of Profit 
on the date of scrulijiy of the nominations. The Elec¬ 
tions were admittedly declared on 17th October, 1989, 
the date of filing nomination papers was from 23rd 
October, 1989 to 31st October, 1989, the date of 
.'■crutiny was fixed on 1-11-1989 and the date of with¬ 
drawal of the nomination was 3-11-1989 and the 
actual elections were held on 24-11-1989 and the 
results of which were declared on 27-11-1989. 

13. Now, goioa back to the facts canvassed on 
behalf of the petitioners, it is stated that the resigna¬ 
tion was submitted by the petitioner—^Pawar on 
21-10-1989 and the same was admittedly recelveif in 
Revenue and Forest Department, Manfralaya, 
Bombay, on 2.7-10-1989 and this fact is well borne 
nut from the letter Ex. 49. which has been produced 
bv the State. In that letter, it is stated that 
the resignation submitted by the petitioner—Pawar 
v.'as received on 27-10-1989 and the same was being 
processed, Tt is al o contended that even the cheque 
for Rs. 2071 was also enclosed along with the re- 
signalibii and the same is also admitted by the res¬ 
pondents vide letter Ex. .50 dated 1-11-1989. Like¬ 
wise, the charge rermrt was signed by the petitioner— 
Pawar on 21-10-1989 and the same is produced at 
Ex'. .39. Tt Is also not disputed that petitioner—^Pawar 
ws not paid anv salarv after the date of his resigna¬ 
tion and hence it has been vehemently urged by the 
learned advocate for the petitioners tliat these are the 
facto, wbi’cbl coincide with their contention that the 
petitioner had effectively resigned cm 21-10-1989 and 
that the same was accepted with effect from 21-10-89, 
lonkinv to the circumstances narrated above. Alterna- 
tiveb'^ it is contended that the receipt of resignation 
on 27-10-1989 should be deemed to be the date on 
which the resigriation has been accepted and in this 
background petitioner—^Pawar had a riaht to file no¬ 
mination paper wh’ch is dated 27-10-1989 in the Seed 
Cou'^titnency. His nomination was thus perfectly valid 
on the date of scrutiny i.e. 3-11-1989 and hence his 
leicction is obviously Illegal and not tenable in law. 

14. Regarding Ex. 58, which is a Circular dated 
20th Mnv. 1977, it has been urged on behalf of the 
petitioners that although as per clause (4) of the Cir- 
ciil->T resignation became effective from the date 
of hs acceptance communicated to the petitioner No. 
2 Pawar on 9-1-1990, The .<:aine was hold to be 
rffoctive from the date 21-10-1990. Tt is further can- 
vas-e.-t n b-;half of the pet't’oners that clauses 7, 8 
and 9 .should be taken into consideration and if tfiose 
c.au.ses arc serntimVed in detail, the requirements 
therein h-as''' been sufficiently complied with bv the 
pepf-oner-.-Pawar.the petitioner was, therefore, 
entitled to file his candidature. It mav be stated that 
there arauments m-c based on the case l.iw, to which 
the -eference would be made later. It is also attempt¬ 
ed to show that the circumstances narrated above 
establish the proper reb'ef of the petitioner and the 
proper acceptance of resignation .submitted by the 
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l'ietiFoiier*-r?)T/^r before the date o£ ssrutiay of tbe 
norahiafions on 

15. ci:.uisc 7 of the above Circular provides that ‘it 
is legally unobjectionable to make unilateral stipula¬ 
tion that n tempoiary employee ; hould give one month s 
notice for resigning his appointment or forfeit one 

month’s Pay in lieu of notice.From his clause 

7 , a> case is made out by the petitioner—Pawar that 
be had submitted cheque of one month’s pay of 
Rs. 2071 anvl in terms of this clause he had submit¬ 
ted bis resignation properly. Clause 8 al-o elucidates 
the same proposition and it reads as follow.s : 

“It is also legally feasible to recover one month’s 
pay from a temporary employee, who 
tenders his resignation without giving the 
reasonable notice,” 

Clause 9 defines the nay which is not to include other 
allowances payable. These clause,? lend assistance to 
the case of the petitioner—Pawar, according to the 
learned advocate for the petit'oner. 

16. Recalling back the admitted facts, the resigna- 
tbn was accompanied by the cheque of Rs, 2071, 
that the letter was received on 27-10-1989 by the 
concerned and these are the strong circumstances, 
wh’ch, according to the petitioners, establish that the 
resignation w.?s nropcrlv submitted. As indicated peti¬ 
tioner—Pawar d'd not receive any salary and he 
handed over the charge on the date of his resigning. 
The overall impact, according to the petitioners, Is 
that the resignation was properly subm'tlcd in terms 
of the conditions stipulated above in F.x. 58 and there 
was absolutely on justification to reiect the same. The 
petitioner, therefore, cla'med relief of declaring the 
election as null and void. 

17. This is indeed otyxtsed bv the lesoondents 
more particularly re«nondcnf no. 4 and res¬ 
pondent nos. 1 to 3. According to them. the 
above conditions prescribe onlv the mode of tend¬ 
ering resignation. However, the fundamental posi¬ 
tion contained in Clause 4 has not been superceded 
by the Clauses 7, 8 and 9 of Ex. 58, Tn fact, resi¬ 
gnation wa: accented on 9-1-1990 and gazetted on 
16-1-1990. Tn that h'ght of the circumstances, the 
ncminaJion filed bv the petitioner—Pawar has not 
bef'ii wrongfully rejected, as on the date of the 
.seni'iny petitioner—^Pawar was bolding office of 
profit. 

18. Before probing into this aspect, it may not be 
out of place to mention undisputed ixjsition about 
the Government "crvicc. The nature of Govern¬ 
ment service has been elaborated in detail In the 
case of Roshan l.al Tandnn v. Union of India, rc- 
}>orted in (1968) 1 S.C.R. 185, as under, 

‘Tt is true that the origin of Government service 
is contractual. There is an offer and 
acceptance in every case, but once ap¬ 
pointed to bis post nr Office, the Govern¬ 
ment servant acquires a status and his 
rights and obligatinnv; longer deter¬ 

mined by the consent of both parties, but 
by statute or statutory rules which may 


be framed and altered unilaterally by the 
Government. In other word?, the legal 
position of the Govt, service is more one 
of the status than of contract. The half 
mark of status is the attachment to a legal 
relationship of rights and duties imposed 
by the niiblic law and not by mere agree¬ 
ment of the parties. Tire emoluments of 
the Government servant and his terms of 
service are governed by statute and sta- 
(lUory rides which may be unilaterally alter¬ 
ed by the Government without the consent 
of the employee. It is true that Art. 311 
imposes constitutional restrictions upon the 
powtr of removal .granted to the President 
and the Governed under Art. 310. But 
it is obvious that the relationship between 
the Government and its servant is not like 
an orchnary contract of service between a 
master and servant. The legal relation¬ 
ship i.r something entirely different, some¬ 
thing is in the nature of status. It is much 
more a purely contractual relationship upon 
the power of removal granted to the Pre¬ 
sident and the Governor under Art. 310. 
But it is obvious that the relationship bet¬ 
ween the Government and its servant is 
not like an ordinary contract of service 
between a master and servant. The legal 
relationship is something entirely different, 
sometHihg in the nature of status. It is 
much more than a purely contractual re¬ 
lationship voluntarily entered into between 
the parties. The duties of status are fixed 
by the Imv and in enforcement of these 
duties society has an interest. Tn the 
language of jurisprudence status is a con¬ 
dition of membership of a group of which 
power and duties are exclusively determin¬ 
ed by law and not by agreement between 
the parties concerned. 

19. The learned afivocafe for the netitioners has 
drawn mv attention to AIR 1987 Supreme Court 
1293. in the ca.se of Sitaram Jivvabhai Gavali v. 
Ramiibhai Potivabhai Mahala and others. Accord- 
■n" to him. the facts of that case are practically on 
all four with the facts of this case and hence the 
ratio laid down in this Rulirift should be pressed into 
service in upholding the petitioner’s contention. The 
facts briefly stated were as follows. 

The appellant was appomted as an Investigator in 
the. Office of Dlwelopment and Plaiming Office as 
a temporary Government servant. He decided to 
contest Lok Sabha election. His annointment was 
'subject to the conditions rnentionedi in the order of 
.•'rnointment, and amongst the said conditions, one 
was that before restening the post he had to give one 
month’s notice to the Administration, failing which 
ht' had to remit one month’s pay. He, therefore, 
'iibmhtcd his resignation one week before the date 
for filing the nomination. Tt was stated in the 
resignation letter that it will take effedt immediatelv. 
The appellant also enclosed the cheque of one 
month’s pnv which included all the allowances admi¬ 
ssible to him. The letter of resignation was stated 
to have been submitted under Rule 5(1) fc) of 
Central Civil Services Temporary Services Rules. He 
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also handed over the charge of office. He submitted 
the record in his possession to his Head Office. He, 
therefore, filed nomination on the assumption that 
he was relieved from ffis charge. The same was 
contested on behalf of the Government. It was 
contended on behalf of Government that under the 
above Rule, the notice of one month was to be 
given and there was no provision of surrender of 
one month’s pay in the above Rules. Accordingly, 
the resignation came into effect one month after its 
submission, by which time both the dates for nomi¬ 
nation as well as scrutiny were over and hence, the 
nomination was improperly accepted. The Supreme 
Court upheld the contention of appellant ihat his 
resignation was accepted pointing out the following 
circumstances, (i) the as per the terms of appoint¬ 
ment, the petitioner was to surrender one month’s 
pay along with the letter of his resignation; (ii) he 
had also handed over all the files, records, registers, 
etc. to the Collector, who accepted the same; (iii) 
that there was no refusal on the part of the Collec¬ 
tor lo accept the record; (iv) that the appellant was 
not called upon to attend the olfice even after the 
resignation; (v) the appellant was not paid any 
amount of salary after the date of his resignation and 
in these circumstances, the Court held that the appel¬ 
lant was entitled to file the nomination. The learn¬ 
ed advocate for the petitioners has contended that 
all these circumstances conspicuously figure in the 
cpi.sode of his' resignation. 

20. However, this can be repelled by drawing 
attention to the following facts. In the first instance. 
Petitioner—Pavvar did not surrender one months 
pay, which was in the neighbourhood of Rs, 4,000. 
In this aspect, I shall come later, but suffice it to 
say at this stage that on the admission even by peti- 
tioiiet—^Pawar in his evidence his pay was not less 
than Rs. 4,000. Secondly petitioner—Pawar did not 
hand over record, registers, etc. Petitioner—Pawar 
proceeded on leave by signing the charge report in 
favour of other Olficer-Bhusari. Further, the peti¬ 
tioner wa.s clearly given to understand that his 
resignation could not 'be accepted. In terms of 
letter, at Ex. 50, another letter dated 12th Novem¬ 
ber, 1990 being APT. n89|6673|E-l, sent by the 
Deputy Secretary, Revenue and Forest Department, 
the petitioner has also not received the letter of 
acceptance of his resignation. At this stage, it would 
also be ppoper to consider the argument on behalf 
of the petitioner that clauses, 7, 8 and 9 should be 
construed in his favour. As indicated, clauses 7. 

8 and 9 on Ex, 58 Circular, clearly provide for the 
mode" of submitting resignation and it is that one 
monlhfs) salary has lo be surrendered. Now, so far 
as the salary is concerned, in his evidence at Ex. 28, 
Pawar has deposed at that time he was di'awing 
the salary only of Rs. 2071 per month, for which the 
pay slip has been produced on record at Ex, 40. It 
is indeed true that the payments were made to Pawar 
at that rate, but this pay was drawn while Pawar 
was under suspension. In this regard, one admis¬ 
sion of Mtitioner—Pawar needs attention and the 
same is mat Pawar succeeded in thwarting service 
of otder .of suspensio by filing, the Writ iPetitibo. He 
has clearly admitted thaT fhe suspension order was 
not served on him and hence, it shall be deemed to 
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be a fact that the petitioner was entitled to full pay 
and not at the raies while under suspension, Novv, in 
tile above Circular Ex. 58, it is clearly provided that 
Persons resigning has surrender one month’s pay. If 
Pawar was not under suspension, he was fiabe to pay 
the full month’s salary and this is indicated in the let¬ 
ter Ex. 50 and the above letter dated 12th Novem¬ 
ber, 1989 and the final order dated 9-1-1990 vide 
Ex. 42-A. Even the petitioner—Pawar has not been 
able to dispute this position. He has made a griev¬ 
ance that he was paid at the above rate i.e. Rs. 2071 
per month, which is a rate payable while under sus¬ 
pension. He lias not suceeeded in obtaining the pay 
slip for the full pay, but I am afraid that such a con¬ 
tention would not prevail in case of Government 
servant. When Pawar decided to region he was under 
obligation to surrender one month’s full salary, which 
he did not in ths case, here Was thus a breach on 
the part of Pawar, to comply with the requirements 
even in terms of clause^ 7, 8 and 9. 

21. Reverting back to Ex. 58, the argument on 
behalf of the petitioner is that clauses 7, 8 and 9 were 
duly complied with and that they provided for the 
modes of resignation. However, the wording of clau¬ 
ses 7, 8 and 9 do not at all show that clause 4 which 
is the foundation of the effective resignation, is super¬ 
seded. Staled bnelly, under clause 4 resignation be¬ 
comes effective only from the date of its acceptance 
and that too from the date it i.s communicated to the 
person resigning. In this light 6f the matter, tlie above 
ratio of the Supreme Court in Gavali's case cannot be 
of any assistance to the petitioner. 

22. The learned advocate for the petitioner has 
drawn my attention to (1983) 3 Supreme Court Ca.ses 
Pg. 373, in the case of Ram Swarup V. Hari Ram 
and Ors. He has urged that as soon as the resignation 
and one month’s pay was surrendered the Court up¬ 
held the resignation. However, on going through the 
facts of the ca e, it would be crystal clear that the 
resignation was accepted with the direction to the per¬ 
son resigning that he should surrender one month's 
pay. In this case, there is no communication about 
the accptancc of resignation and hence even this can¬ 
not come to the rescue of the yjctitioner, 

23. The petitioner has also relied on AIR 1970 
Supreme Court 1494, in the case of V. P. Gindromiya 
V. State of Madhya Pradesh. In that case, Naib Tah- 
sildar on probation was sought to be proceeded with 
under the departmental enquiry during probationary 
period. Before the order could be served on him ab¬ 
out the disciplinary enquiry, he submitted his re.sig- 
nation with a statement contained therein that the 
State should deduct one month’s pay from the total 
dues in hi.s favour. The Court upheld, this resignation. 
The learned advocate for the petitioner has. there¬ 
fore, urged that the ratio contained in this Ruling 
is that the date of the communication of lesignation is 
held to be the date of coming into effect of the resig¬ 
nation, This view, therefore, clearly supports the case 
of the petitioner. However, on going through the ab¬ 
ove citation; the Court distinctly relied on.Rule 12 In 
relation to temporary Government service Rule 12 
was to the effect that the appointee who is a tempo¬ 
rary Government servant could resign at any time by 
giving notice in writing along with the pav for tlie 
period of the notice. Relying on thl.s, view', the Court 
held that this was the proper wav of submitting resig- 
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nation and acceptance thereof. However, the facts of 
this case arc in no w'ay identical wih the facts in 
the present election petition. In the first instance, it 
is nowhere the contention of the petitioner that he is 
an employee under probation or that he is strictly a 
temporary Government servant. The admitted facts 
are that he was employed in the year 1973 under the 
Government orders as Deputy Collector. On success¬ 
ful completion of the proationary period he 
.was continued to the service. For last 10 years he is 
jn service in that cadre. Merely because no confirma¬ 
tion orders have been served on him, it cannot be 
said that he is a temporary Government servant. 
iNowhere in this petition as Well as nr the writ peti¬ 
tion Ex. 60, he has stated that he is a temporary Gov¬ 
ernment servant. In that Right of the matter, the 
ratio of the Supreme Court in the alaove case can¬ 
not be attracted. The Rule 12 relied upon by the 
Supreme Court is nowhere to be found in Ex. 58 and 
hence the petitioner cannot seek reliance on this 
ratio. The petitioner has also relied on AIR ^"975 
Sujireme Court 2299, in the case of Smt. Indira Nehru 
Gandhi v Raj Narain. He has also .Irawn my atten¬ 
tion to the amended section 123 (1) and explanation 
3 of the Representation of People Act. It may be 
stated that this amendment was effected sequel to the 
above case, decided in the High Court of Allahabad. 
Now, as per that explanation the publication of the 
notification about the resignation shall be 
deemed to be a conclusive proof of resignation 
and if the date is mentioned about the effective resig¬ 
nation, the same shall be deemed to be from that 
date. Relying on this amendment and relying on the 
above ratio, it is vehemently canvassed on behalf of 
the petitioners that although the notification was is¬ 
sued on 16-1-90, the resignation was accepted under 
Ex. 42 with effect from 21-10-1989. It is clearly men¬ 
tioned that the resignation was to be effective on 
21-10-1989. Hence, the rejection of nomination of 
the petitioner—Pawar is clearly not sustainable. 

24. Now, in the first instance, the facts in Indira 
Nehru Gandhi’s case are altogether different. In that 
case, the services of the Government servant were 
^ ought to be utilized emd that was treated as a corrupt 
practice. The Government servant had resigned on 
] 4 - 1 - 1971 , whereas the notification about the accep¬ 
tance was issued on 25-1-1971. In this case, it would 
be manifestly clear that the first notification which 
could conclusively establish the acceptance of resig¬ 
nation was issued on 16-1-1990, long after the elec¬ 
tions were over. The very foundation for challenging 
the election is found wanting in this case. If the noti¬ 
fication about acceptance of resignation is published 
long after the elections were over, it cannot be said 
tjiat merely because the resignation was to be accep¬ 
ted retrospectively the entire election should be set 
at naught. That can hardly be the nossiblc imernre- 
tation, which can be advanced on behalf of the peti¬ 
tioners. When this fact was pointed out to the learn¬ 
ed advocate for the petitioners, be could not suggest 
any alternative argument to accept the above ratio. 
As stated, the letter of acceptance of resignation was 
issued on 9-1-1990, whereas ihe election was held 
on 21-11-1989. Hence, the ratio enunciated in _the 
above case can bardlv be of anv help to the nctitio- 
iier. It would be thus found that the case law relied 
unon hy the petitioners really does not help the cause 
of the petltionefs. 


25. On the other hand, there is a case law, which 
supports the case of the Respondents. In AIR 1969 
Supreme Court 180, in the case of Raj Kumar v. 
Union of Intfia, the Supreme Court clearly observed 
that termination of employment in case of a person 
who invites by his letter of resignation takes effect 
only after the resignation is accepted. To put it suc¬ 
cinctly in the words of the Supreme Court, “But where 
a public .servant has invited by his letter of resignation 
termination of his employmnet, his services normal¬ 
ly stand terminated from the date on which the letter 
of resignation is accepted by the appropriate autho¬ 
rity, and in absence of any law or rule governing the 
conditions of his services to the contrary if will not be 
open' to the public servant to withdraw his resi yuuion 
atfer it is accepted by the appropriate authority ’. T lie 
same view has been reiterated in AIR 1972 Supreme 
Court 1302 in the case of Raj Narain v. Indira 
Nehru Gandhi, wherein the Supreme Court briefly 
observed that the services of Goverument servant nor¬ 
mally stand terminated from the dale on which the 
letter of resignation is accepted by the appropriate 
aiithor'ty. Unless there is any law or statutory rule 
governing the conditions of service to the contrary In 
this case Ex. 58 is the only Circular which governs 
the res'gnalion and the same prorddes in clause 4 
that the resignation shall be effective on the date on 
which the acceptance of resignation is co-Timunicated 
to th employee namely, the petitioner No. 2 in tiris 
case. 

26. In AIR 1971 Supreme Court 694. in the case 
of Union of India v. Gopal Chandra Misra, the Sup¬ 
reme Court laid down what is meant by rengaation : 

“ ‘Resignation’ in the Dictionary sence, me.ans 
the Spontaneous relinquishment of ore’s own 
light. This is conveyed by the maxim : Rc- 
signationest juris propii Spontance refutatio 
(See Earl Jowitt’s Dictionary of English 
law). In relation to an office, it connotes the 
act of giving up or relinquishiag the office. 
To “relinquish an office” n.eans to “cease 
to hold” the office, or to “loose hold of’ the 
office (of Shorter Oxfotd Dictoinary); and 
to “loose hold of office”, implies to “det¬ 
ach". “unfa'ten”, “undo or untie the bind¬ 
ing knot or link”, which holds one to the 
office and the obligations and privileges that 
go with it. In the genera] juristic sense, also 
the meaning of "resigning f is not 
different. There also, as a ule, l oth, the in¬ 
tention to give up or relinquish the office 
and the conoomitent act of its relinquish¬ 
ment, are necessary to constitute a complete 
and operative resignation (see e.g, Ainerican 
jurisprudence, 2nd edition, volume 15A, 
page 80) although the act of relinquishment 
may take different form or assumes a un¬ 
ilateral or bialatcra] character, depending 
on the nature of the office and the ern- 
ditions governing it. Thus resigning office 
necessarily involves nelinquisbment of the 
office, which implies cessation or termina- 
nation of, or cutting as under from the 
cffice. Indeed, the completion of resignation 
and the vacation the office, are the casual 
and effectual aspect of one and the same 
event. From the above, dissertation, it emer¬ 
ges that a complete and effective act of re- 
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higning office is one which severs the link 
of the resigner with his office and terminate 
its tenure.” (underlining is mine). 

The analysis of resignation clearly shows that it is 
not a unilateral process. The resignation has to be 
accepted by the employer and the same can be pro' 
vided expressly or can be proved by the conduct. In 
some ca.ses, as indicated, acceptance has been 
proved by the conduct, but as stated above, the rules 
under which the petitioner Pawar is governed arc 
rules which are contained in Ex. 58 and unless they 
are complied with it cannot be suggested or even 
accepted that resignation' should be deemed to be 
accepted. There is nothing like unilateral resignation 
under Ex. 58. Tlie Supreme Court in the above 
Ruling of Union of India v, Gopal Chandra Mi ra 
case observed : 

“The General principle regarding resignation is 
that in the absence of a legal, contractual 
or. constitutional bar, a ‘prospective’ resig- 
nation can be withdrawn at any time be¬ 
fore it becomes effective and it becomes 
effective when it operates to terminate the 
employment or the office tenure of the re 
signor. This general rule is equally appli¬ 
cable to Government servants and con.sfilu- 
lional functionaries. Tn the case ot that 
Government servant lor functionary who 
cannot, under the conditions of his service|, 
or office, by his own unilateral act of ten¬ 
dering resignation, give up his service|oi 
office normally, the tender of resignation 
becomes effective and hi's service|or office 
tenure terminated, when it is accepted by 
the competent authority.” 

The ratio laid down by the Supreme Court thus can 
be deduced in following words. The resignation i.s 
effective from the date of its acceptance inlcss there 
are terms and conditions contrary to that effect. 
Clau.se 4 of Ex. 58 in this case governs the relation¬ 
ship between the State Government and petitioner- 
Pawar. Merely because Pawar surrendered the pay 
the resignation cannot be deemed to have come into 
effect. 

27. Now, going back to the facts of this case, it 
would be apparent that even Pawar himself was 
aware that his resignation could be effective only 
after the acceptance and that is what is worded in 
his letter of resignation. When the Government 
called upon him to surrender one month’s pay around 
Rs. 4,000'- and when iPawar complied with it by 
sending the draft filed Ex, ,54 on 13-12-1989, he 
cnirnot be heard to say that his resignation should 
be deemed to have been accepted with effect from 
21-10-1989 or at least by 27-10-1989, the date on 
which the communication was received in Mantralaya. 
A feeble attempt has been made to suggest that in 
all (hese letters, even the Covemmenl itself was not 
aware as to what was the pay payahfe to petitioner- 
Pawar, but since petitioner-pawar has clearly admitted 
that his |>ay was around Rs. 4,000)- per month, ob¬ 
viously in view of the revision in pay scales by no 
‘Stretch of imagination, it cart be said that he was 


only liable to surrender only pay, which was payable 
to him under suspension and hence, on that count 
also his case cannot be entertained. 

28, The net position, which emerges from the 
above discussion is that the petitioner-Pawar sub¬ 
mitted his resignation on 21-10-1989. He ;sptoit- 
ted an undated cheque, which is again a circumstance, 
which goes against him. The cheque was undated,( it 
was, iherefore, an incomplete instrument. The State 
did not exercise the option of filling in the date. The 
amount was not equal to one month’s salary. Pawar 
paid the amount subsequently on 13-12-1989 and the 
resignation was finally accepted on 9-1-1990 and 
notified on 16-1-1990, In the light of the over¬ 
whelming evidence against the petitioner, the elec¬ 
tion petition has to be dismissed with costs. 

ORDER 

The petition is dismissed. The petitioner to pay 
co.sts to Rc.spondent No. 4—costs quantified at Rs. 
2000)-. The costs should be paid out of the secu¬ 
rity deposit made by the petitioners, TTie intimation 
be sent forthwith to the Speaker of Lok Sabha and 
also to the Election Commission under section 103 
of the Representation of People Act. Likewise, ihe 
authenticated copy of the judgment be forwarded to 
the Election Commission. 

Sd|- 

A. A. HALBE, J. 

20 rH 1991 
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“41-'fl^'y^ aiU 42-'PmK 
f’Tl f^nJET ^ srP^ffeirt 

I 

[^t. 508/«EnT/90] 
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T^ar. #r. TOR, 
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New Delhi, the 20th March, 1991 

O.N. 63.—In pursuance of sub-sections (1) and 
(2) of Seclion 13AA of the Representation of the 
People Act, 1950 (43 of 1950), the Election Com¬ 
mission hereby directs that the following amendments 
shall be made in its notification No. 508|ASj90 dated 
3-1-1991, namely — 

In the Table appended to the said notification— 

(a) “In column 3 against SI. No, 12(a)-Deputy 

Commissioner, Barpeta, for the existing ent¬ 
ries the entries “40-Sorbhog, 43-Barpeta, 
44-JanIa, 45-Baghbar, 46-Sorukhetri and 
47-Chcnga Assembly constituencies” shall 
be substituted; 

(b) In column 3 “against SI. No. 12(b) Sub- 

Divisional Officer, Bajali, for the existing 
entries, the entries ''41-Bhabanipur and 42- 
Paitacharkuchi assembly constituences” 
shall be substituted. 

]No. 508[AS|901 

By Order, 
S. D. PERSHAD, Secy. 


21 ffTT, 1991 

64 .—xrrm'T ttrI’s s 1991^ 

154 3r.^./91 it, 'tf^4 tN 3ft?: z. 

ir, "ffnj^rf attf: srifrir art?: ^ 

f«rR Tf 3rtf: 

51*? W 'antit I 

[ft. 154^.fft. 9l] 

ffrtrw rt, 

%. ft. srt. f ffpEpT 

CORRIGENDUM 
New Delhi, the 21st March, 1991 

O.N. 64.—In Commission’s notification No. 154| 
JK|91 dated 8th March, 1991, in lines five and sue 
for the words “Commiss'ioncr and Secretary Indus¬ 
tries and Commerce”, the words “Commissioner and 
Secretary, Health and Medical Education” may be 
substituted. 

[No, 154|JKi911 
By Order, 
K. P. G. KUTTY, Secy. 
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